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L Proposed Findings of Fact

A, Securities Exchange Act § 15(a)(1): Unregistered broker or dealer

1 The bond transactions at issue in this case are securities transactions.

United States Treasury, agency and municipal bonds traded on behalf of UASNM clients
from 2008 through 2011 were “securities” as defined by Section 2(a)(1) of the Securities
Act of 1933 and Section 3(a)(10) of the Securities Exchange Act of 1934 (“Exchange
Act”). Pre-Trial Joint Stipulation 1, FOF #281.

United States Treasury and municipal bonds are “exempted securities” as defined by
Section 3(a)(12)(A)(i) and (A)(ii) of the Exchange Act, but municipal bonds are not
deemed to be “exempted securities” for the purposes of Section 15 of the Exchange Act
(see Section 3(a)(12)(B)(ii)). Pre-Trial Joint Stipulation 2, FOF #282.

United States Treasury bonds are “government securities” as defined by Section 3(a)(42)
of the Securities Act. Pre-Trial Joint Stipulation 3, FOF #283.

UNDISPUTED

2 From 2008 to May 2011, Malouf regularly participated in securities transactions at
key points in the chain of distribution.

From 2008 to May 2011, Malouf was one of several investment advisers at UASNM who
provided advice regarding investments on behalf of UASNM customers and transactions
were carried out on behalf of UASNM customers pursuant to the advice of Malouf and
other UASNM advisers. Pre-Trial Joint Stipulation 4, FOF #284.

In providing investment advice to UASNM customers, Malouf and other UASNM advisers
utilized instruments of interstate commerce, such as telephones, electronic mail, and
regular mail. Pre-Trial Joint Stipulation 5, FOF #285.

During 2008 to May 2011, Malouf was CEO and President of UASNM, a registered
investment adviser, and he was an advisory representative for UASNM. Pre-Trial Joint
Stipulation 6, FOF #286.

During 2008 to May 2011, Malouf solicited clients on behalf of UASNM. Pre-Trial Joint
Stipulation 7, FOF #287.

Malouf was primarily the person at UASNM who identified which bonds should be
purchased for UASNM customers. Pre-Trial Joint Stipulation 8, FOF # 288.

DISPUTED




.

Malouf did not participate at “at key points in the chain of distribution.” All of the
material cited by the Division in support of this proposed finding of fact demonstrates that
Malouf was acting solely as an investment adviser.

“From 2008 to May 2011, Malouf was one of several investment advisers at UASNM who
provided advice regarding investments on behalf of UASNM customers”

“In providing investment advice to UASNM customers, Malouf and other UASNM
advisers . . .”

“Malouf was CEO and President of UASNM, a registered investment adviser, and he was
an advisory representative for UASNM”

Malouf solicited clients to use UASNM investment advisory services, and the
identification and recommendation of bonds to purchase were part of that investment
advisory service.

There is no evidence that he participated at any other “key point in the chain of
distribution.”

UASNM directed various brokers to buy and sell securities in the secondary market for its
customers in accounts that were custodied at those brokers. Participation in the “chain of
distribution” connotes seeking out investors to purchase initial public offerings or invest in
private placements or direct participation , engaging in wholesaling of
securities to brokers, or . Neither Malouf nor anyone else at UASNM
participated in the “chain of distribution” of securities.

From 2008 to May 2011, Malouf was not registered with the Commission as a
broker or dealer and he was not associated with a broker or dealer,

Pre-Trial Joint Stipulation 12, FOF #292.

UNDISPUTED

On approximately January 1, 2008, Malouf sold a Raymond James Financial
Services (“RJFS”) broker-dealer branch that he founded in 1999 to his then branch
manager Maurice Lamonde.

Pre-Trial Joint Stipulation 13, FOF #293.

UNDISPUTED

From 2008 into 2011, Lamonde made a series of ongoing payments to Malouf for
the RJFS branch.

Pre-Trial Joint Stipulation 14, FOF #294.
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UNDISPUTED

Lamonde paid close to 100% of the commissions for Malouf’s bond trades to
Malouf.

Q But what I'm frving to reconcile and
understand is, it sounds like your methodology for
making payments to Mr. Malouf was actually to pay
him cloze to 100 percent of the --

A DBond trades,

Q --bond trades, comect?

A Yes.

Q So that i=n't 40 percent of the branch
revenue, Andit seems to be tied. actually, to the

_bond trades. So what you were actually doing was _
giving Wr. Malouf cloze to 100 percent of the
income fram the bond trades, carvect?

A Tost the bond trades.

3} Tost the bond trades, carrect?

A Right

)  But that wasn't your agresment, that's
Your testimony?

A T'msomy, say that again

Q You are eszentially admitting, yes, I did
try to pay Mr. Malonf close to 100 percent of the
bond trade revenus, but I didn't heve that
agreement with him_ T had this 40 percent
ggreement and then I had 3 prepayment arrangement,
but I never kept track of it. I hoped it wonld
work out.

A That's true,

Exhibit 239 — Lamonde Tr. at 204:16-205:24; Exhibit 203; FOF #20.

DISPUTED

There is insufficient evidence LaMonde paid comissions to Malouf for Malouf’s bond
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trades. The Division has failed to establish which trades Malouf directed or tie any
payments by LaMonde to any such trades. On a quarterly basis, there are substantial
differences between the commissions earned by LaMonde and the payments to Malouf that
are inconsistent with payment of “100% of the commissions”

See Exhibit 203, Malouf’s PFOF 124, 125

Malouf thought that the commissions from his bond trades were his money.

- Q - What are those payroll advances for?
A Again it would have been to pay Dennis.
Q  Once agnin, this situation where Malouf
makes a trade, he knows he has mouney coming to him, ,
and ke can't wait even a couple weeks to get the
money? He wants the money right away?
A Yes,
Q Let's talk about that for a little bit.
A His idea was it’s his money and he could
get it wheu he wanted it.
" Q Thatwas his understanding?
A Yesh

Exhibit 239 — Lamonde Tr. at 195:1-12.

DISPUTED

The Division relies solely on the unreliable hearsay testimony of LaMonde, under duress,
without counsel, and without any cross-examination. There is no corroborating testimony
from Mr. Malouf or anyone else. At most this is an opinion or speculation by LaMonde,
who could have no ideas what Malouf thought.

Lamonde’s payments to Malouf werc based on bond-trade commissions from the accounts
that Malouf sold to Lamonde (44Y5).




‘But that doesn't mu for me bow much
you decxded mpa' bevond the 40 'rcent. Htm ‘much

ammmt of comm:ss:ons )'cm were gefting?- Do yon
undmtnnd my. qmsnon"

A YES

Q What is the answer”

A -It was based on the commissions generated
fmm 441’5

Q. Those are ﬂle accounts that Mr: Malouf
u:ansfemd to yau, ‘correct?

A Correct

Exhibit 239 — Lamonde Tr. at 184:1-15; FOF # 221,

DISPUTED

LaMonde’s testimony is internally contradictory and wholly unreliable. He also testified
that the payments were a percentage of gross commissions for the whole branch, not just
accounts transferred to 44Y5.

Q. One element was the four-year payout period. How (did) the amount of the
payout, did you discuss that with Mr. Malouf?

A. It was going to be a percentage of the growth.

Q. Percentage of the gross what?

A. Commissions.

Q. Gross commissions earned by --

A. The branch.

Q. As awhole?

A. Correct.

Q. So, every commission that the branch earned, Mr. Malouf was going to be entitled
to 40 percent of that?

A. Correct.

Q. For four years?

A. Correct.

Mualouf Trial Transcript 11/24/14 at 1595:20-1596:11

Malouf used Raymond James to trade bonds because he got paid for those bond
transactions, and he was not ashamed of receiving $1.1 million in commissions because
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Malouf thought he did a good job.

Q. Okay. And in fact, one of the reasons you chose to trade through Raymond
James was because you got paid; right?

A. Yes.

Q. AndIbelieve you previously testified that you were not ashamed of receiving
any of the commissions from the bond trades that you did do, and the revenue of the
branch because you did a good job?

A. That is correct.

Q. And do you acknowledge that between 2008 and May of 2011, you received
approximately 1.1 million dollars from Mr. Lamonde?

A. Approximately.

Malouf Trial Tr. 11/20/14 at 941:25-942:12; FOF #176; FOF #177.

DISPUTED

Malouf said that if he could get the same bond at the same price from either RJFS or another
broker, he was not obligated to direct a trade to the other broker simply because he might
benefit in some way if the trade went through RJFS. Whether Malouf would benefit was just
one of several reasons Malouf chose to trade through RJFS. He also used RJFS for bond
trading based on a number of other reasons.

See Malouf’s PIFOF 163, 164

A That is correct. I mean at the end of the day, I looked at all the information they
sent me, so I had the information of what they had available. They would send me the e-
mails, and I'd see Griffin, Kubik would have whatever FLBs that I'd have. And I'd look at
them, and I'd go out and look, and I'd find something better. So why buy this when I have
that? You're going to say, well, because you got paid. Well, you're absolutely right. There's
no doubt about it. I didn't need to pay Griffin, Kubik if I got the same bond at the same bid at
the same price. There was no obligation to do that.

Q So these e-mails that you were getting from Griffin, Kubik --

A And various others.

Q -- and various others had the cxact bonds you were looking at?

A I don't know that all the time. Sometimes, yes. But a federal home loan bank is a
federal home loan bank. If it matures in 2010 and it matures in 2008 or '9, and I have an '8 or
'9, it may be a different issue with the same coupon, but it actually is very close.




Ex. 231, Malouf Investigative Testimony Transcript at 259:6-260.4

10

Lamonde told Calhoun that the checks from Lamonde to Malouf were commissions
from Raymond James.

Q. And what was your understanding of what those checks related to?

A. Iwas told they were commissions from Raymond James.
Q. Who told you that?
A. Well, when I first started there, Dennis told me that his big clients were

Raymond James's clients and then Maurice told me that those were commission checks
from Raymond James.

Did you ever have any discussions with Maurice Lamonde about these checks?

Yes, I asked him one time what they were for.

xR

And what did he say?
A. He said that they were commission checks.

Malouf Trial Tr. 11/21/14 at 1243:13-1243:21---1244:22-1245:1.

DISPUTED

During her investigative testimony Calhoun testified that when she started working at
UASNM in 2004 Malouf received commission checks (Malouf still owned Branch 4GE at
that time and was registered with RJFS). She testified there was no reason for her to think
any different later on when Malouf had sold Branch 4GE. She did not testify that
LaMonde told her they were commissions during her investigative testimony. Only that
she would ask about the memo that LaMonde would allegedly put on the checks —
“commission.” When confronted with the checks at the hearing, Calhoun admitted that
contrary to her statement about the memo line, none of them actually contained the memo
“commission,” She never testified during the investigation that LaMonde told her they
were commissions.

12 Q During the time periods that you were

13 depositing those checks, what was your understanding
14 of what those checks related to or why Mr. Lamonde
15 was giving checks to Mr. Malouf?
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16 A My understanding was they were commission

17 checks from Raymond James clients that Mr. Malouf

18 still had at Raymond James.

19 Q And do you recall how you had that

20 understanding or why you had that understanding?

21 A What I do recall, John, is when I started

22 there in 2004, Dennis, again, had just become the

23 president of UASNM. He had told me from the

24 beginning that his big clients were at Raymond James.
25 He only earned a salary at UASNM because he had to as
Page 20

1 the president. Raymond James, or at least Maurice's

2 entity, was there. There was no reason for me to

3 think any different.

4 Q That it wasn't still commissions from his

5 Raymond James work, you mean?

6 A There was no reason for me to think any

7 different that -- yes, I thought they were Raymond

8 James clients and Raymond James commissions.

9 Q Do you recall if Mr. Malouf ever told you

10 that they were commissions from Raymond James? And
11 let me strike that question and re-ask it just so

12 it's clear.

13 Do you recall, during the time period 2008

14 through 2011, whether Mr. Malouf ever told you that

15 the amounts that he was receiving from Mr. Lamonde
16 represented commission payments from Raymond James?
17 A I recall me asking about the memo Maurice

18 would put on the checks, "commission," and Dennis

19 would say yes.

Ex. 227 at 19:12-20:19

3 Q So, your understanding after 2007, once the

4 branch had been sold, they were commissions because
5 that's what they had been previously; right?

6 A My understanding all along was that they were

7 commission checks. I was told they were Raymond

8 James's clients, but I always knew they were commission
9 checks.

Malouf Trial Transcript 11/21/14 at 1256:3-9




3 Q Do you see the column "memo" there?

4 A Yes, Ido.

5 Q Okay. And that would be the information

6 recorded from the memo line of the checks from Mr.
7 Lamonde to Mr. Malouf.

8 A Okay.

9 Q You can only see a portion of it here blown

10 up. Maybe we can just go through the whole thing.
11 Do you see anywhere there the word

12 "commission' on the memo lines?

13 A 1do not on this, no.

14 Q Do you see the word "'commission' in any of

15 the memo lines there?

16 A No, 1 do not.

17 Q Okay. There are several pages to this. I'll

18 represent to you that the word "'commission" does not
19 appear in any of those fields. Would that surprise
20 you?

21 A That would not surprise me, no.

Malouf Trial Transcript 11/21/14 at 1258:3-21

11

This Proposed Finding of Fact intentionally left blank.

12

In 2009 and 2010, Malouf argued with Lamonde about the amount of almost every
commission check.

Q. And were the checks actually handed to you by Mr. Lamonde? How did you
get the checks?

A. 2009 and '10 definitely handed to me by Mr. Lamonde.

Q. Okay. And do you know why Mr. Lamonde was giving you the checks as
opposed to Mr. Malouf?

A. 1was under the impression so -- well, one Dennis wouldn't be there and would

be calling wanting the checks deposited right away and the other is to avoid a conflict
between the two of them.

Q. What do you mean by that, to avoid a conflict?

A. In 2009 and '10 they argued about the amount of the check every time one was
given.

10



Q. And about the amount. Can you be more specific?

A. From what I recall, Mr. Malouf wasn't happy with the amount of the check, and
Mr. Lamonde would say no, that's right, that's what it is. And then they would have an
argument about it, and then it would be passed to me to be deposited.

Malouf Trial Tr. 11/21/14 at 1245:5-1246:24.

DISPUTED, though Calhoun made this claim the credibility of any of her testimony is
questionable. No other witness has corroborated her testimony, neither Malouf at the
hearing or during the investigation, nor LaMonde during the investigation. The legitimacy
of Calhoun’s testimony is clouded by her fear of being fired by Kopczynski, her friendship
with Malouf’s ex-wife, and the inconsistency between her investigative testimony and
testimony at the hearing. Regardless, whether or not Malouf and LaMonde argued about
the amounts of checks is immaterial to the propriety of the payments,

13 Malouf sometimes asked Lamonde “where is my check” in the presence of at least
Hudson or Calhoun.
FOF #60.
UNDISPUTED

14 Lamonde Referred to the Payments he made to Malouf as Commissions on his

2008, 2009 and 2010 Tax Returns.

MALRCE L LANOKDE, LTD. (6101 MAURCE L LAMONOE, LTD. 912146103
!m m i - ——
THOHE jﬁ& Sovasgrovs 403,836,
BOCODIRG e Do L3
e e S
omec g __ﬁ: SORTME_ 1,838,
MISCPROCTSSTRO FPEES . . 2,193, ACCOOMTIRG [T
IS PRINLIRASE L6, RE[TARCE STAVICEY 9,863,
MRoEARGH - WRINCIPAL T 4,004, ! XRSES TGS
EQISTRATION PEES-PAINCIOA, 4,209, I 103,
T T R —— T T 1431
JIATE REOTSYRATION T
ACITARCH_TEEY = OINY 28
- 9 Toiad 438,288,
NAURICE L LANONDE, L1, -MO’
“TFe 1288, Poye T U 19
Other Deductonrs
 DauRNeE N  { TN
JMETIANCE . EXROAG A OWCISEIONS . . 12,30

Form 11859, Page 2, Sctwdde A, Le
.. Schwtche A, Ounae Costs

_SS0aEETONy T 17N
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Exhibit 76, Exhibit 77, Exhibit 78; FOF #44.

UNDISPUTED that LaMonde referred to the payments as “Commissions™ on the tax
returns, but DISPUTED the reference is accurate or definitive as to the nature of the
payments. Don Miller, a well credentialed and experienced CPA, testified that LaMonde

did not report the payments correctly.

13 Q Could you explain why that was done on this

14 draft, please?

15 A Sure. This business -- when Dennis ~- Mr.

16 Malouf, dropped off his tax information for me to begin
17 the return for this year, he provided me -- he told me

18 and he also provided me a document that stated that he
19 sold the business for that year. I believe it was

20 January 1, 2008, was the effective date of the sale.

21 The same individual that bought the business

22 from Mr. Malouf also sent him a Form 1099 for

23 commission income or revenue for services, which was
24 inconsistent with the sale. The same individual who

25 signed the sale document also sent that 1099. So, at

1 this point of preparing the return, we felt that it was

2 an incorrect 1099.

3 So, we were going to have a matching problem

4 with the service in that these were actually the sale

5 proceeds that the buyer was paying the seller for the

6 business that he purchased, and at this point we felt

7 that it was an inadvertent 1099.

8 So, in order to get the correct result on the

9 tax return, but at the same time deal with the fact

10 that it appeared to us an inadvertent or incorrect 1099
11 was filed, we put the 1099 in the return initially, and
12 then we back it out so that it zeros out at this point.

13 And then we report those same proceeds as a sale item
14 on the Schedule D sale of a business schedule.

15 And then, had we completed the return, I

16 would have followed up with the person who submitted or
17 filed this Form 1099 and asked them to correct it.

Malouf Trial Transcript 11/24/14 at 1577:13-1578:17

15

Lamonde provided Malouf with IRS Form 1099s for the payments just as Malouf

had provided his brokers with Form 1099s prior to selling the branch to Lamonde.
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SCHEDULE ¢ Profit or Loss From)Buslness

{Form 1040)
» Perinorehips lc!nmnmc: eio. mmllymulmo Foim 1085 or 1085-8.
Deputmscd ot | b Atsch o Form 1040, S010KR, of 104%, . We5ea Inatretlons for &choduto O (Form 1040).

Name of propiister

DENNIS Je MALOUF
A Pl!m:!pai business or pmim!on. Inctuding product or servics (sea page C-3)
INVESTHEN’I‘ BROKER
[} Bus!ncss nama. if no separalo business nome, |save blank.
RAYMOND JAMES
E Bustmssaddms(!ncmsrnasu[taomnmn
Chy, town or post office, siets, and ZIP cods

m,
SCRED% ¢ Profit or Loss From Business AL s
(Form 1 Hretshi lamnmos eb: mcu mustlle Form 1085 or 1085-8,
summmametae | ioForm 104, 04GR, ot 1T ‘ bgze Inieton ot Sehedeln 0 {Form 100
Name o proprieted

DENNIS J. MALOUF

A Princips! bustness or professicn, lncluding product or servics (sea page C-2)

INVESTMENT BROKER

C Businass name. i no separals busiaess nams, leave biank,

RAYMOND JAMES

€ Busingss address {lnctuding suits or room no.) - [~ — — — — — — — — —
Gitv, tovm or past offico, state, and 2IP cado

Exhibit 238 at 10, Exhibit 14; FOF #44, FOF #48.

DISPUTED. Although LaMonde did provided Malouf with IRS Form 1099s, it is
disputed that LaMonde’s use of 1099s was anything like what Malouf had done for his
brokers prior to selling the branch to LaMonde. Don Miller testified that the 1099s issued
by LaMonde were issued in error. Nobody has challenged the propriety of 1099s issued by
Malouf to his brokers.

See Response to PFOF 14 above.

16

Lamonde’s payments to Malouf totaled $1,068,084.13, which equaled 99.4% of
Lamonde’s commissions.
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Comparison of Commissions Earned by Lamonde from Malouf's Trades
with Payments Made by Lamonde to Malouf |
| Payments by Lamonde|Am ‘

siLamondeé.Commissionsy to Malouf 3
Total for First Quarter 2008 $91,349.53 $95,760.05 (4,410.52
Total for Second Quarter 2008 , $123,649.29]  $125,065.00 (1,415.71)
Total for Third Quarter 2008 $82,718.05]  $120,171.48 (37,453.43)
Total for Fourth Quarter 2008 $85,062.95|  $108,100.00 (23,037.05)
Total for Year 2008 $382,779.82]  $449,096.,53 .(66,316.71)|
Total for First Quarter 2009 $40,959.18 $57,850.45 (16,891.27)|
Total for Second Quarter 2009 $34,583,93 $48,668.32 (14,084.39)
Total for Third Quarter 2009 $125,761.94]  $146,640.48 (20,878.54)
Total for Fourth Quarter 2009 $150,729.84]  $113,051.00 37,678.84
Total for Year 2009 $352,034.89]  $366,210.25 (14,175.36)
Total for First Quarter 2010 $130,052.13]  $121,181.29 8,870.84
Total for Second Quarter 2010 $32,962.32 $22,607.00 10,355.32
Total for Third Quarter 2010 $66,813.50 $29,786.00 37,027.50
Total for Fourth Quarter 2010 $71,598.89]  '$64,168.50 7,430.39
Total for Year 2010 ' $301,426.84]  $237,742.79 63,684.05
Total for First Quarter 2011 $37,660.27 $14,482.00 23,178.27
Total for Second Quarter 2011 $552.,56] $552.56 0.00
Total for Year 2011 $38,212.83 $15,034.56 23,178.27
TOTAL $1,074,454.38]  $1,068,084.13 6,370.25

Sourcas for Trial Exhibit 203 - Payments-Commisstons Comparison:

Binder 1 - Maurice Lamonda's 2008 - 2011 Wells Fargo bank statemants {contalned in Testimony Exhibits 104, 105, 106, & 107)
Binder 3 - Selectad Raymond James Payroll Stataments for 2008 - 2011 relating to Maurics Lamonde,

Trial Exhibit 201 - Payments by Lamonda to Malouf

Exhibit 203.

UNDISPUTED

From 2008 through May 2011, Malouf received transaction-based compensation
from Lamonde for the bond transactions at issue in this case.

See Proposed Findings of Fact ##4-16.

DISPUTED

The Division has failed to prove the compensation Malouf received was tied to any
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particular transactions. The Division has not proven which transactions Malouf directed or
been able to connect any of the payments to any transactions directed by Malouf. From
2008 through the beginning of 2011 there are only two quarters during which the payments
made by LaMonde to Malouf are within 5% of the commissions earned. The average
variance between the payments and commissions over the entire time frame is almost 30%.
See Malouf’s PFOF 124 and 125.

18

The Purchase of Practice Agreement (“PPA”) between Malouf and Lamonde was
signed, notarized, and provided to Raymond James in June 2010, not J anuary 2008, the
purported date noted on the front of the PPA.

» 88 of fhe m{'). alp g Mm é‘;?;:ﬂ% Ino, Iy('mm'g

CVroonnes .

THIS AGREBMENT 1 oo - _— '
-?;n“ev;’gﬁ&%a%ﬁf@y o it o\ dayof_gy Aoty
B’z&kor Dealer ang m% Tg,, % & Flsanglal mag"%mm reglotered and
v dat 20t fbrih belqy,

ﬁmmﬁw : ?%”}/ .

. DENNES Sprov s -

Exhibit. 97.

DISPUTED

The unnotarized version with an effective date of Jan. 2, 2008, was intialed on cvery page
and signed by Dennis Malouf and Maurice LaMonde. See Ex. 57. Evidence shoxys only
that it was notarized in 2010 and that the notarized version was provided to RJFS in 2010,

19

Prior to June 2010, when asked for a written copy of the PPA, Lamonde indicated
that he and Malouf were still working on it, and did not provide a signed copy.

HELLO KIRK ATTACHED IS THE PERSONAL FINANCIAL STATEMENT YOU NEBDBD.-]‘M-
WORKING ON THE PURCHASE AGREEMENT AND WILL HAVE SARAH TAKE A LOOK AT IT TO
MAKE SURE1T'S OK,

ALSO SARG DOES NOT HAVE AN ACCOUNT AT RJ.

15




BACK A FEW YEARS AND | AM STILL WORKING ON THE AGREEMENT AND WILL SEND IT AS SOON AS WE
FINISH IT.

Exhibit 60, Exhibit 94; FOF #27.

UNDISPUTED

20

Lamonde admitted that he and Malouf had no written agreement until June 2010.

Q TI'mjust going to read from Exhibit 60.
Your e-mail from May of 2009 says, "Tm working on
the purchase agreement and will have Sarah take a
look at it to make swne it's okay.”

A Okay.

Q Butyou never did that?

A Probably not.

Oka

Exhibit 239 — Lamonde Tr. at 163:10-164:13.

DISPUTED

LaMonde’s testimony is contradictory from beginning to end. He testified he had a written
agreement with Malouf and changed his testimony as a result of the Divisions coercion and
threats of perjury. [His inconsitent and unreliable testimony cannot be deemed an

16




“admission.”

13 BY MR. MULHERN:

14 So, ultimately, you did enter into a

15 written purchase of practice agreement with Mr,
16 Malouf?

17 A Yes.

18 Q When did that occur?

19 A January 2008 or December 2007, one or the
20 other.

21 Q So you reached a finalized, written

22 agreement at that point in time?

23 A Correct.

24 Q And your signature, you believe, was on

25 that agreement as well as Mr. Malouf?

1 A Yes.

2 Q And you had gotten that agreement from

3 Raymond James?

4 A Correct.

5 Q And Mr. Bell?

6 A Correct.

7 Q So at any point in time then was your

8 arrangement with Mr. Malouf regarding the sale of
9 the business based on any oral understanding, as
10 opposed to that written agreement?

11 A Just to the extent that I could pay him

12 faster if I needed to or wanted to.

13 Q And that oral understanding, when did

14 that occur?

15 A The same time.

16 Q At the same time?

17 A (Nodding head.)

18 Q Yes?

19 A Yes.

See Exhibit 308 at 70:13-71:19

21

The June 2010 PPA between Malouf and Lamonde stated that Lamonde would pay
Malouf continuing commissions pursuant to IM-2420-2,

9. This Agreement shall serve as notice 1o Rayniond Janes Financial Services (or subsequent
FINRA Broker Dealer with which cither one of the parties to this Agrecment may become licensed) of the
partics” pgreement. to pay continning commissionsisecuritics related Jees in accordance with 1M-2420-2
{or iis sticcessor provision) under the NASD Conduet Rafes as contajued in the NASD. Muaaual.

17




Exhibit 97 at RIFS-SEC-UASNM-000163.

DISPUTED as to the reference to the “June PPA.” See Response to Divisions PFOF 18
above. UNDISPUTED as to what the PPA states.

22

From 2008 through May 2011, Malouf’s arrangement with Lamonde did not comply
with IM-2420-2 because while still receiving commissions after leaving Raymond James
and not registered as a broker dealer, Malouf was affiliated with an investment adviser
(UASNM) and was engaged in the securities business.

See Proposed Findings of Fact ##2-16, supra.

DISPUTED - Nowhere in IM-2420-2 does it state that Malouf could not be affiliated with
an investment adviser or engage in the securities business.

See Malouf’s PCOL 43, 44

IM 2420-2 provides that “the payment of continuing commissions in connection with the
sale of securities is not improper so long as the person receiving the commissions remains a
registered representative of a member of the Association. However, payment of
compensation to registered representatives after they cease to be employed by a member of
the Association — or payment to their widows or other beneficiaries — will not be deemed
in violation of Association Rules, provided bona fide contracts call for such payment.”

Q All right. So, you're reading that paragraph. Is there anything in there that
references retirement as a requirement?

A The information about how he can pay his widow or beneficiary?

Q Well, it says, "to pay him or to his widow or other beneficiary."

A Right. Right.

Q So nothing in there about retirement?

A Not to my knowledge.

Maloyf Trial Transcript 11/20/14 at 1044:12-21

Investment Advisers Act § 206(1) and (2): employ any device, scheme, or artifice to
defraud or engage in any transaction, practice or course of business which operates
as a fraud or deceit

1. Malouf’s failure to disclose his arrangement to receive payments from
Lamonde

23

From January 2008 to May 2011, Malouf had an agreement with Lamonde under
which he received payments from Lamonde that were dependent upon commissions
Lamonde received from Raymond James that were generated, in whole or in part, by
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bond trades that Malouf directed to Lamonde and Raymond James.

Malouf further testified that when he used Raymond James’ bond desk to purchase
bonds Lamonde was paid a commission and then had money to pay Malouf under their
agreement, FOF #175.

One of the reasons Malouf chose to trade through Raymond James was because then he
got paid. FOF #176.

DISPUTED, See Response to PFOF 6 and 8 above. Malouf’s agreement with
LaMonde was memorialized in the PPA. It required LaMonde to pay Malouf based
upon the Branch 4GE revenues. The branch generated revenues from commissions it
earned.

24 Malouf’s agreement with Lamonde called for Lamonde to pass along almost all of
the commissions that Malouf made from RJFS bond trading on behalf of UASNM
clients back to Malouf.
Exhibit 239 — Lamonde Tr. at 205:19-24,
DISPUTED LaMonde’s testimony is internally inconsistent and is unreliable hearsay
because it is the product of testimony coerced under duress while LaMonde was
unrepresented by counsel. There has been no corroborating evidence from any other
witness or documents that there was an agreement to “pass along almost all of the
commissions” to Malouf.
See Response to PFOF 6 above, and Malouf’s PFOF 124, 125.

25 Malouf’s agreement with Lamonde created a clear conflict of interest.

Malouf agrees that the ongoing payment arrangement with Lamonde created a clear
conflict of interest ever since he entered into the arrangement with Lamonde in early
2008. FOF #178.

“Without a doubt,” disclosure regarding the ongoing payments Malouf was receiving
from Lamonde should have been in all the relevant ADV disclosures. FOF #193

Hudson viewed Malouf’s arrangement with Lamonde as a potential conflict of interest.
FOF #127.
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When Ciambor learned in June of 2010 that Malouf had been receiving payments from
Lamonde as a result of UASNM bond trades through the RJ branch he believed that
was a clear conflict of interest. FOF #151.

UNDISPUTED that the agreement created a conflict of interest. Although the existence
of a conflict of interest, in and of itself, is not impermissible.

26

Malouf’s conflict of interest was not disclosed to UASNM investors.

Mr. Malouf did not tell Ms. Owens that he would receive payments related to bond
trades placed through Raymond James. FOF #328.

Mr. Malouf did not tell Mr., Moriarty that he would receive payments related to bond
trades placed through Raymond James. FOF #330.

At least some of UASNM’s ADVs between 2008 and 2011 did not disclose that
Mr. Malouf sold his RJFS branch to Mr. Lamonde and was receiving ongoing payments
from Mr. Lamonde in connection with that sale. FOF #8.

Ciambor believes that disclosure of the financial incentive for UAS to route trades
through RJ, that was ultimately made in March 2011, should have been disclosed in all
form ADVs ever since Malouf’s arrangement with Lamonde in 2008. FOF #154.

DISPUTED

The Division does not dispute that the conflict with Branch 4GE was disclosed from
2004 through August 2008, and again in March 2011 in Forms ADV. Mr. Moriarty had
consiructive notice of the conflict long before Malouf sold Branch 4GE to LaMonde.
Owens was on constructive notice of the conflict when she acknowledged receipt of the
February 2008 Form ADV. The Division did not produce any customers who had
never received notice of the conflict, or the similar conflict which existed prior to 2008.
The only customers to whom the specific conflict would not have been disclosed are
any new customers that joined UASNM between August 2008 and March 2011. The
Division has not offered evidence that any such customers existed.

See FOF 280, Malouf’s PFOF 47, 75

27

The statement in UASNM Form ADVs that brokers would not be recommended
“based upon any arrangement between the recommended broker and UASNM” was
materially misleading given Malouf’s arrangement with Lamonde.

Item 12 of UASNM’s Form ADYV Part II, dated April 12, 2010, disclosed that the
broker recommended by UASNM was not “based upon any arrangement between the
recommended broker and UASNM,” and, instead, was “dependent upon a number of
factors including the following: Trade exccution, custodial services, trust services,
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recordkeeping and research, and/or ability to access a wide variety of securities.
UASNI.\/I.rewews, on a periodic and systematic basis, its third-party relationships to
ensure it is fulfilling its fiduciary duty to seek best execution on client transactions.”
FOF #9,

At least some of UASNM’s ADVs between 2008 and 2011 did not disclose that Mr.
Malouf sold his RJFS branch to Mr. Lamonde and was receiving ongoing payments
from Mr. Lamonde in connection with that sale. FOF #8.

DISPUTED No arrangement existed between UASNM and any broker. Malouf and
Keller recommended brokers based upon a number of factors, not because of any
arrangement between UASNM and a broker. Keller said Malouf sought multiple bids
from brokers on trades they did together and Ciambor testified he saw evidence of
multiple bids and UASNM achieving best execution.

See Malouf’s PFOF 59, 61, 62, 101, 163, 164

28

The statement in UASNM’s Form ADVs that employees of UASNM do not
receive any commissions or fees from recommending [brokerage] services” was
materially misleading given Malouf’s arrangement with Lamonde.

Item 12 of UASNM’s Form ADV, Part II, dated April 12, 2010, affirmatively
represented that “employees of UASNM are not registered representatives of Schwab,
Raymond James or Fidelity, and do not receive any commissions or fees from
recommending these services.” FOF #10.

DISPUTED. The statement in the April 12, 2010 Form ADV was accurate. No
UASNM employees were registered representatives of Schwab, RJFS, or Fidelity. No
UASNM employees received any commissions or fees in exchange for recommending
the services of any broker. The only payments received by Malouf were for the sale of
Branch 4GE, they did not constitute “commissions or fees” for recommending services.

See Malouf’s PFOF 86, 124, 132, 133

29

UASNM’s failure to disclose that Malouf was receiving payments from
Lamonde for trades routed through Lamonde’s Raymond James branch was materially
misleading.

At least some of UASNM’s ADVs between 2008 and 2011 did not disclose that Mr.
Malouf sold his RJFS branch to Mr. Lamonde and was rcceiving ongoing payments
from Mr. Lamonde in connection with that sale. FOF #8.

DISPUTED it was not proven that the information was materially misleading. Mr.
Moriarty and Ms. Owens had constructive notice of that Malouf could receive payments
from Branch 4GE, and decided to remain customers of UASNM anyway. Customer
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Carl Shaw Carl Shaw testified that it did not matter to him where the trades were
directed or the costs associated with transactions.

7 Q With respect to fees or charges for -

8 transactional aspects of your account, do you have an
9 understanding as to whether there are charges

10 associated with making transactions?

11 A I know there were charges. Wasn't really

12 aware, nor did I pay attention to amounts. I knew that
13 there were fees. So -- and I paid the fees. And

14 again, at least in my mind, as I operated my business,
15 I let Dennis operate his, and operate with my money,
16 because the performance, for me, was what I was looking
17 for and that's what I got. In terms of nickel --

18 trying to figure out what little commission or what was
19 being charged to me didn't matter to me.

20 Q Okay. So, from the transactional cost aspect

21 to the mechanical of those, that was not important to
22 you?

23 A I don't know that business, so I don't know

24 what's -- what's standard, what's not standard.

25 Q Mm-hmm. If on a transaction in your account

1 the charge affiliated with that transaction was half a
2 percent versus one percent, would that be material to
3 you?

4 A No.

5 Q Is it more important the returns that you

6 earned on your account?

7 A That's correct.

Malouf Trial Transcript 11/21/14 at 1506:7-1507-7

The lack of disclosure was also not materially misleading because there were other
disclosures putting customers on notice of the possibility of payments from RJFS or
that Malouf was associated with RJFS. These other disclosures put customers on notice
regarding affiliations with RJFS and was sufficient to allow them to inquire further or
deceide not to invest through UASNM.

[CITE]

30

The statements on UASNM?’s website that:

Uncompromised objectivity through independence, UASNM is not
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-

owned by any product, company nor compensated by any commissions. This
allows us to provide investment advice devoid of conflicts of interest. UASNM
may place trades through multiple sources ensuring that the best
cost/service/execution mix is met for its clients.

And
We do not accept commissions and we vigorously maintain our
independence to ensure absolute objectivity drives our decisions in managing

our clients’ portfolios.

were materially misleading in view of Malouf’s arrangement with Lamonde.

At times, between 2008 and 2011, UASNM’s website made the following statements:

“Uncompromised objectivity through independence, UASNM is not owned by any
product, company nor compensated by any commissions. This allows us to provide
investment advice devoid of conflicts of interest. UASNM may place trades through
multiple sources ensuring that the best cost/service/execution mix is met for its clicnts.”

“We do not accept commissions and we vigorously maintain our independence to
ensure absolute objectivity drives our decisions in managing our clients’ portfolios.”
FOF #12.

Mr. Malouf previously testified that he “probably read” statements on UASNM’s
website in 2008 about UASNM being independent and not charging commissions. FOF
#191.

While Malouf testified that he may not have read every work of UASNM’s website, he
was familiar with its contents in the 2008, 2009, and 2010 time frame. FOF #189

DISPUTED the statements on the website were misleading from 2005 because of
relationships between Kopczysnki and National Advisors Trust Company and Secured
Partners and Hudson’s relationship with NATC, not solely because of any arrangement
Malouf had. Hudson and Kopczynski were advised in this regardin in 2007 and chose
to do nothing until 2012, after Malouf had left UASNM, in response to an SEC
Examination.

Malouf’s PFOF 155, 156

31

UASNM marketed itself as being independent and free of commissions, which
was materially misleading given Malouf’s arrangement with Lamonde.
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UASNM marketed itself as “independent,” meaning that they were fee only and did not
take commissions. FOF #129.

DISPUTED. See Response to PFOF 30 above. Further, UASNM was fee only and did
not in fact take any commissions. Malouf’s PFOF 86.

Malouf’s failure to seek best execution

32

UASNM’s marketing materials told clients that brokers would be recommended
“based on the broker’s cost, skill, reputation, dependability, and compatibility with
Clients, and not upon any arrangement between the recommended broker and UAS.”

Clients wishing to TmplemencUAS s sedvice-sre Tréa o seleet any broker ancvor-deidler thit thay wish
and arc'soinformed. Tivase Clients who wish UAS to-vecommend a'broker will receive a:
reconpmpndation Basixlc s trvke 's cost, skill, seputiticn, dépeidability, apd ormputititity with
Cllents, andnot-upion any-artangement:ictween the regommended broker and UAS.

Exhibit 24 at MaloufSEC000559.

UNDISPUTED

33

An investment advisor may not rely solely on a broker’s trading platform, such as
BondDesk, to fulfill his fiduciary duty of best execution.

Q [McKenna] I understand that, and you’ve testified to that, I think, a couple
of times today.

My question is a simple one. Did you understand that you had the ability, as an
investment advisor, to put off your best execution fiduciary duty to BondDesk?

A [Malouf] I - no.
Malouf Trial Tr. 11/20/2014 at 1147:1-7.

3E) Use of a Single Broker to Effect Bond Trades, Even Where that Broker
has Multiple Dealers’ Bid-Ask Pricing Cannot Satisfy Best Execution:

Exhibit 243, Gibbons Report at 28-29.

UNDISPUTED, but Malouf did not rely solely on BondDesk. BondDesk is a tool that
can assist in achieving best execution, and the Division’s expert agreed it was a good

place to find bond bids/asks. See FOF 263, Malouf’s PFOF 4, 11, 149, 164
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34

Simply trading through a broker like Raymond James does not satisfy an
investment advisor’s fiduciary duty of best execution.

Q [McKenna] And is your testimony that if you trade through Raymond
James, and Raymond James meets its duty of best execution as a broker-dealer, then
you have, as a result of that, met your fiduciary duty of best execution as an investment
adviser?

A [Malouf] I- the way you’re phrasing the question I guess is on me. And I
just —I don’t understand. I mean, each custodian has the exact same best execution
review, and if I can’t rely on that information I’m not sure what I can do to rely ona—
so, the answer would be, no, I guess I can’t.

Malouf Trial Tr. 11/20/2014 at 1147:14-24,

3E) Use of a Single Broker to Effect Bond Trades, Even Where that Broker
has Multiple Dealers’ Bid-Ask Pricing Cannot Satisfy Best Execution:

Exhibit 243, Gibbons Report at 28-29.

DISPUTED. Trading through a broker like Raymond James may satisfy an investment
advisor’s duty of best execution if, after considering the various factors set forth in the
SEC’s guidance, it turns out the broker consistently provide the best execution. Malouf
considered many factors when choosing to trade through RJFS. Keller placed 50-60%
of his own trades through RJFS and has not been accused of failing to satisfy his duty
of best execution. The Division’s own expert acknowledged that whether you need to
get multiple bids from different brokers depends upon the circumstances.

See FOF 381, COL 23, Malouf’s PFOF 59, 149, 164

35

To seek best execution an investment advisor generally must obtain competing
bid or ask prices from more than one broker-dealer.

There is a minimum standard
that must be met when consldering whether or not advisors seek best execution for thelr clients.

The minimum standard focuses on three basic elements:

1. Identifying qualified broker-dealers,
2. Getting alternative bids or asks for the subject security,
3. Having a clear procedure in place to document and evaluate this process.

Exhibit 243, Gibbons’ Expert Report at 21.
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Q [McKenna] Now, would you acknowledge that, in fact, during this time
period, you should have gotten multiple bids from different brokers to seek best

execution on these bond trades?
A [Malouf] Yes.
Malouf Trial Tr. 11/20/2014 at 935:13-17.

UASNM’s process with regard to best execution was to utilize a three bid process
where they would get if they could three bids on any security. FOF #133.

Ciambor learned through discussions with Hudson, that UASNM met its best execution
obligations by seeking clarification on pricing in accordance with industry best practice
of requesting multiple bids from multiple broker dealers or other counter parties. FOF
#145,

Mike Ciambor </O=FIRST ORGANIZATION/OU=FIRST ADMINISTRATIVE

From: GROUP/CN=RECIPIENTS/CN=MCIAMBOR>
Sent: Thursday, July 28, 2011 2:59 PM
To: Joseph Kopezynski

Subject: RE: Audit

Joe,

For best execution on bond transactions, we typically recommend that the adviser get multiple bids from brokers to
compare the markup on the bonds which will give you an idea which counterparty Is providing the best prices. On our
previous reviews, we typicatly had been provided with examples of bid sheets with notes on the pricing avaitable for the
same or simllar offerings from other brokers.

We were previously under the impression that the feedback on the pricing was being shared among the individuals
Involved in the portfolio management and trading process, but based on a convarsatlon | had with Kirk a few weeks ago
this may not have been as collaborative a process as | first thought. We can work on adding formal procedures to the
manual ldentifying the documentation that needs to be maintained and the personnel that will be Involved in the
process,

Exhibit 20.

DISPUTED obtaining multiple bids is not a regulatory requirement and the Division’s
expert acknowledged that whether multiple bids were necessary depends upon the
circumstances. Best execution is based upon a number of qualitative and quantitative
factors that may not require multiple bids.

FOF 381, COL 23
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36

An investment advisor’s fiduciary duty of best execution is different than a
broker-dealer’s lesser duty.

As a prelude to the discussion of how investment advisors should seek best execution I offer a short
discussion of how broker-dealers seek best execution. | do this to emphasize that broker-dealers are
subject to different, lower standards than Investment advisors because they do not owe a fiduciary duty
to their clients.

Exhibit 243, Gibbons’ Expert Report at 20, see also discussion in Sections 3A and 3B
on pages 20-23.

Malouf’s expert witness, Wolper, admits that Raymond James satisfying its duty of
best execution does not mean that Malouf satisfied his. FOF #243.

Malouf’s expert witness, Denigris admits that Malouf is not governed by Raymond
James’s markup/markdown policy. FOF #252.

Q [McKenna] Iunderstand that, and you’ve testified to that, I think, a
couple of times today.

My question is a simple one. Did you understand that you had the ability, as
an investment advisor, to put off your best execution fiduciary duty to BondDesk?

A [Malouf] I-no.
Malouf Trial Tr. 11/20/2014 at 1147:1-7.

Q [McKenna] And is your testimony that if you trade through Raymond
James, and Raymond James meets its duty of best execution as a broker-dealer, then
you have, as a result of that, met your fiduciary duty of best execution as an investment

adviser?

A [Malouf] I —the way you’re phrasing the question I guess isonme. And]
just —I don’t understand. I mean, each custodian has the exact same best execution
review, and if I can’t rely on that information I'm not sure what I can dotorelyona-—
s0, the answer would be, no, I guess I can’t.

Malouf Trial Tr. 11/20/2014 at 1147:14-24.

UNDISPUTED

37

Malouf told others that he sought multiple bids for his bond trades.
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Q [McKenna] And how did that policy that UASNM conveyefl they were
employing compare or comport with your understanding of best execution
applications?

A [Ciambor] It appeared to us that they were seeking clarification on pricing
in accordance with industry best practice, requesting multiple bids from multiple
broker-dealers or other counterparties.

Q And who at UASNM told you that that was their policy, to seek multiple
bids?

A 1 believe that came through discussions with Mr. Hudson and Mr. Malouf.
Malouf Trial Tr. 11/19/2014 at 726:19-727:4.

Q. [McKenna] Okay. So, you testified that you didn’t think that Mr.
Malouf shopped for the best price; right?

A, [Keller] That he said he did And looking backwards, I don’t think he
did.

Malouf Trial Tr. 11/20/2014 at 1203:2-6.

Q [McKenna] And did Mr. Malouf ever represent to you, or to anybody else
at UASNM, in your presence, that he was utilizing a process of soliciting multiple bids
on his bond trades?

A [Hudson] Yes. He had opened some DVP accounts in 2008 with —1I
believe there were three of them. UBS, I think Smith Barney and Morgan Stanley.
And we had existing ones with Morgan Keegan and Griffin Kubiak, Stevens and
Thompson, maybe Crews & Associates at the time too. So he opened some accounts
for that purpose, for the ability to either buy bonds there or at least check with those
folks, to verify, and you know, indicated — Mr. Malouf had indicated to us that he, you
know, knew the markets, knew what was appropriate, what was customary, in terms of
markups. And he sometimes charged a quarter, sometimes a half, sometimes a point,
depending upon what was appropriate for that security.

Malouf Trial Tr, 11/17/2014 at 169:4-22.

UNDISPUTED, but the Division has not presented sufficient evidence that Malouf did
not periodically seek multiple bids on bond trades.

38

Malouf’s own expert witness acknowledges that Malouf’s practice was not to
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obtain competitive quotes when placing bond trades through Raymond James.

19.  While Mr. Malouf admitted that he did not obtain competitive quotes from three
different broker-dealers cach time he placed an order for execution with Raymond James, he was

not required to do so,

Exhibit 579, Wolper Expert Report at 8, § 19.

DISPUTED

Mr. Wolper clearly states that it was not his practice to obtain competitve quotes from
three-broker dealers each time he placed an order, i.e. in every instance. Mr. Wolper
did not state that Malouf never obtained competitive quotes. Keller’s testimony was
that Malouf did obtain multiple bids on trades they did together and that Malouf taught
him about getting multiple bids. Ciambor also testified that he saw evidence of
multiple bids taking place.

Malouf’s PFOF 23, 24, 61, 62.

19 Q I understand that. I think I'm a little

20 confused now, because I thought you said earlier that
21 selecting Raymond James was sufficient to satisfy Mr.
22 Malouf's duty of best execution?

23 A1said --

24 Q Did I understand you wrong?

25 A You may have. I'm going to try -- I don't

Page 1463

1 remember the exact words that [ may have employed, but
2 it is either consistent with his best execution

3 obligation or it goes towards the satisfaction of his

4 best execution obligation.

5 But, I guess the issue I have is, to suggest

6 that the decision to route trade orders to Raymond

7 James was a casual decision blithely made by Mr.

8 Malouf, You know, you can't get lucky, if you ask me,

9 when it comes to fulfilling your best execution

10 obligations.

11 So, what I'm saying is, when he made that

12 decision to route his trade orders to Raymond James, it
13 appears to have been based upon a careful considcration
14 of the quality of the executions that he was getting

15 from Raymond James, based upon his historic experience
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16 working for them, with them, and then, in subsequent,

17 continue to route trades, combined with the deafening

18 silence from Mr. Kopczynski and ACA, who were doing the
19 firm's best execution reviews.

Malouf Hearing Transcript 11/21/14 at 1462:19-1463:19

39

Malouf did not shop around for bids from competing brokers when executing
bond trades on behalf of UASNM clients.

UASNM client accounts. There is no evidence in the case that Malouf regularly obtained
multiple price quotes when buying or selling bonds, and Malouf admits that he did not. Similarly
there Is no Indication that Malouf ever bargained for lower prices or for lower commissions,
Instead, between 2008 and 2011, Malouf appears to have executed almost al! of his clients’
trades through RIFS in order to obtain payments from Lamonde.

Exhibit 243, Gibbons’ Expert Report at 4, § 1.

Malouf acknowledged that “it’s possible” that had he shopped around, he could
probably get a lower bid for his clients. He was also shown a video clip of previous
testimony (Exhibit 195, video of St. Tr. at 291:6-18) (Exhibit 194 is written transcript)
where he testified as follows:

“Q: For best execution, couldn’t you shop around and get a lower level
commission for your client?

A: I think — I think that’s possible, yeah. I guess you probably could. But the
fact is this whole thing was to give me money to put into the California office that has
not been talked about today.

And the—it’s been—the truth of the matter is that this has always been
acceptable since 99. And now the divorce is going on, it’s not. And that’s just the way
itis.

I'mean, it’s been — it’s just the way it is. And I could be painted any other way,
but that’s just the way it is”. FOF #174.

Q [McKenna] Now, would you acknowledge that, in fact, during this time
period, you should have gotten multiple bids from different brokers to seek best
execution on these bond trades?

A Yes.

Q Would you also acknowledge that you did not do that?
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No.

You would not acknowledge that?

>0 >

I will not acknowledge that.

Q Do yourecall testifying differently when you met with Mr, Mulhern and
provided investigative testimony?

A Idon’trecall.

MR. McKENNA: Can we pull up his transcript, which is — what’s the exhibit
number, 231?

MR. BRICKELL: Yes.

MR. McKENNA: And let’s go to page 124, Starting at line 8 and we’re going
to go to line 19. I’m going to read. This is the question. “At what point in the process
would you possibly get bids from other broker-dealers?” Your answer: “I would spot
check. It wasn’t a situation where I got three bids, like I should have done. Okay? I
read best execution, and I looked at the information. I called Raymond James about
best execution. They explained how they did it. And it satisfied everything that I
thought was necessary to get best execution. There was no formal format. I did check
from time to time, but there was nothing religiously set up to say here are three bids.
Let’s take this one.” Did I read that correctly?

A Yes.
MR. McKENNA: You can take that down, Tim.
Q Mr. Malouf, would you acknowledge that you did not send out bids when

you wanted to buy a bond for a UAS client, nor would you send out asks when you
wanted to sell a bond?

A No.
Q You would not acknowledge that?
A Iwould not.

MR. McKENNA: Can we pull up his transcript at page 127, please. And let’s
go to lines 14 to 19. Q And I'm just going to read from your transcript again. “Q.
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All right. But other than that process, what else did you do to spot check?” Your
answer: “I mean, that’s it. I wish I could say I had the bid ask, but I just didn’t. 1
didn’t send it out for a bid or a quote, if that's where you’re headed.” Did I read that
correctly?

A Youdid.

Malouf Trial Tr. 11/20/2014 at 935:13-937:16.

Q [McKenna] And did you ever come — strike that. As of today, in your
opinion, Mr. Hudson, did Mr. Malouf in fact seek multiple bids on the bond trades that
he was executing on behalf of UASNM clients?

A There’s no documentation that he did -

Q Did you look for any documentation?

A Yes, wedid. Yes. And there’s — the only documentation of a three-bid
process were, you know, from other advisers. There are some notations in there that,
you know, that he had made a phone call here and there, but it’s not consistent and
pretty infrequent. He may have done it. Mr. Malouf was not known for being a heavy
documenter. But there’s no written documentation of it — :

Q Okay.

A - or very little.

Malouf Trial Tr. 11/17/2014 at 170:9-25.

Q. [McKenna] Okay. So, you testified that you didn’t think that
Mr. Malouf shopped for the best price; right?

A. [Keller] That he said he did and looking backwards, I don’t
think he did.

Malouf Trial Tr. 11/20/2014 at 1203:2-6.

DISPUTED. Malouf spot checked bond markets daily. Keller’s testimony was that
Malouf did obtain multiple bids on trades they did together and that Malouf taught him
about getting multiple bids. Ciambor also testified that he saw evidence of multiple
bids taking place.

Malouf’s PFOF 23, 24, 49, 61, 62, 148
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40

_ Malouf acknowledged that had he shopped around among brokers for lower
bids on bond sales he probably could have gotten a lower bid for his clients,

Malouf acknowledged that “it’s possible” that had he shopped around, he could
probably get a lower bid for his clients. He was also shown a video clip of previous
testimony (Exhibit 195, video of St. Tr. at 291:6-18) (Exhibit 194 is written transcript)
where he testified as follows:

“Q: For best execution, couldn’t you shop around and get a lower level
commission for your client?

A: I 'think — I think that’s possible, yeah. I guess you probably could. But the
fact is this whole thing was to give me money to put into the California office that has
not been talked about today.

And the—it’s been—the truth of the matter is that this has always been
acceptable since 99. And now the divorce is going on, it’s not. And that’s just the way
it is.

I mean, it’s been —it’s just the way it is. And I could be painted any other way,

‘but that’s just the way itis”. FOF #174.

DISPUTED. FOF 174 states only that Malouf acknowledged “it’s possible” he could
have gotten lower bids. He did not admit he probably could have gotten a lower bid.
It’s unknown whether he actually could have gotten a lower bid, and the Division has
failed to provide evidence that he could actually could have.
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The evidence showed that in at least some cases, shopping bond trades among
brokers resulted in a broker offering a better price than Raymond James.

Exhibit 218 reflects Keller’s seeking bids for a bond purchase, RJ offering a best price
of 106.854 and Schwab offering a best price of 105.753. FOF #204.

UNDISPUTED, though there was no evidence that UASNM customers ever paid a
higher commission on a trade through RJFS in spite of a lower available price
elsewhere. Malouf’s PFOF 146

41-2

By shopping bond trades with other brokers UASNM adviscr Matt Keller was at
times able to get RJFS to come down to meet a lower price.
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>> FROM: MATTK <GoldMine User>
s> TO: MONICAP <GoldMine User>
>> DATE: Thu, 17 Apr 2008 10:54:23 -0600

>> RE: bonds to place in Schwab (New Mexico Hospital accounts)

>> Hi, Monica.

>> Taday, | worked with Raymond James to purchase a non-callable US Treas
>> bond that matures in September 2011, We purchased 1,500 bonds of CUSII
>> 912828FUY. The bonds should be placed in the following Schwab accounts:
>> accordingly.

>> 1) 8115-9840: 600 bonds

>> 2) 1147-7655: 500 bonds

>> 3) 2836-3801: 400 bonds

>> We paid $1,608,673.67 for these 1,500 bonds (price of 106.89062). Ty

>> Kattenhorn of Smith Barney provided me a quote this moming of 107,055
>> for the same bond and RJ matched Schwab's price of 106.89062.

>> Please let me know If you have any questlons. Mo sald that he will dellver
»> the confirm to you tomorrow. | believe that Schwab Value Advantage will

»> need to be sold in the above accounts.

>> Thanks,

>> Matt

* | Exhibit 341.

UNDISPUTED

42

Malouf traded through Raymond James as opposed to other brokers because
then he got paid.

From 2008-2011, Malouf did the majority of his bond trades on behalf of UASNM
clients through RJ. FOF #173.

Malouf further testified that when he used Raymond James’ bond desk to purchase
bonds Lamonde was paid a commission and then had money to pay Malouf under their
agreement. FOF #175.

One of the reasons Malouf chose to trade through Raymond James was because then he
got paid. FOF #176.

DISPUTED

Malouf said that if he could get the same bond at the same price from either RJFS or
another broker, he was not obligated to direct a trade to the other broker simply because
he might benefit in some way if the trade went through RJFS. Whether Malouf would
benefit was just one of several reasons Malouf chose to trade through RJFS. He also
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used RIFS for bond trading based on a number of other reasons.
See Malouf’s PFOF 163, 164

A That is correct. I mean at the end of the day, I looked at all the information they
sent me, so I had the information of what they had available. They would send me the e-
mails, and I'd see Griffin, Kubik would have whatever FLBs that I'd have. And I'd look at
them, and I'd go out and look, and I'd find something better. So why buy this when I have
that? You're going to say, well, because you got paid. Well, you're absolutely right.
There's no doubt about it. I didn't need to pay Griffin, Kubik if I got the same bond at the
same bid at the same price. There was no obligation to do that.

Q So these e-mails that you were getting from Griffin, Kubik --

A And various others.

Q -- and various others had the exact bonds you were looking at?

A Tdon't know that all the time. Sometimes, yes. But a federal home loan bank is
a federal home loan bank. If it matures in 2010 and it matures in 2008 or '9, and I have an
'8 or'9, it may be a different issue with the same coupon, but it actually is very close.

Ex. 231, Malouf Investigative Testimony Transcript at 259.:6-260.4
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Malouf did not shop for the best price for the majority of his bond purchases, he
simply purchased from Raymond James.

Proposed Finding of Fact #39.

DISPUTED

Malouf said that if he could get the same bond at the same price from either RJFS or
another broker, he was not obligated to direct a trade to the other broker simply because
he might benefit in some way if the trade went through RJFS. Whether Malouf would
benefit was just one of several reasons Malouf chose to trade through RJFS. He also
used RJFS for bond trading based on a number of other reasons. Malouf considered
many of the qualitative factors set forth in the SEC’s guidance on best execution in
deciding to direct trades to RJFS.

See Malouf’s PFOF 163, 164

A That is correct. I mean at the end of the day, I looked at all the information they
sent me, so I had the information of what they had available. They would send me the e-
mails, and I'd see Griffin, Kubik would have whatever FLBs that I'd have. And I'd look at
them, and I'd go out and look, and I'd find something better. So why buy this when I have
that? You're going to say, well, because you got paid. Well, you're absolutely right.
There's no doubt about it. I didn't need to pay Griffin, Kubik if I got the same bond at the
same bid at the same pricc. There was no obligation to do that.

Q So these e-mails that you werc getting from Griffin, Kubik --

A And various others.
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Q -- and various others had the exact bonds you were looking at?

A I don't know that all the time. Sometimes, yes. But a federal home loan bank is
a federal home loan bank. If it matures in 2010 and it matures in 2008 or '9, and I have an
'8 or '9, it may be a different issue with the same coupon, but it actually is very close.

Ex. 231, Malouf Investigative Testimony Transcript at 259:6-260:4
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UASNM’s trade blotter (Exhibit 30) shows that between January 2008 and May
2011, it traded only $16,789,390.30 in bonds through other brokers. Thus, 89% of
UASNM?’s bond trades were made through RIFS during the relevant period.

fonRITrades NoaRITrades  RIBond Teades Totel UASHM Bond Trades % of Trades

Dete BondNeme Amount, YeotlyTotel Yeotty Tots} Yeatty Totsl Theough Bl

PACKIHLEY CNTY NM GROSS RCPTS $53,729.00

US TREAS NOTE $100,392.00

FED HOME LN BX $107.597.00

FED HOME LN 8K $255.937.68

US TREAS KOTE $206,460.94

US TREAS NOTE $600,326.13

FED HOME LM 8X $85.851.20

FED HOME LN 5K 627050250  $6,946,765.35  $46,634.651.91 $53,561,417.28 87%
2011

FED HOME LN 8K $213.964.00

FED FARM CR BK §612,858.00

US TREAS KT $132,030.28

FED HOME LN BX $557,680.75

FED HOME L 8K $1,505,742.64

FED HOME LA 8K $54.513.00

FED HOME LN 8K $630,330.00

YOUGH SCH OIST PA 54797150  £3.755.202.41  S8.85425042 $10,610.042.83 65%

$16,789.390.30  $16,769350.30  $140,819,708.1% $152,609,095.45 89%
Souns for Tlal| 27+ d Jwotn
oanzs ' Skt
20 us Moda, Wum, & (oporste) Rayrond Limes Yesdo.

Exhibit 207 at 2 (Summarizing Non-RJ Bond Trades in Exhibit 30).

DISPUTED

Exhibit 30 is not UASNM’s trade blotter, it is a spreadsheet specifically created by
Hudson during the suit he and Kopczynski filed to remove Malouf from UASNM.

12 MR. McKENNA: I want to pull up Exhibit 30 if

13 we could, please, Tim. And if you could just blow up
14 the heading a little bit so that we can hopefully read
15 it.

16 Q Mr. Hudson, do you recognize this document?
17 I'll represent this is just the first page of a

18 multi-page spreadsheet document that goes on.

19 A I do recognize it.

20 Q Can you tell us what it is, please?
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21 A 1 believe this was first produced in the New

22 Mexico litigation, but it has been used in many

23 other -- it has been submitted to other people too.

24 And it was -- this first part is all bond trades from

25 the date of UASNM's taking over the business, until

1 5-13-11, which was the date Mr, Malouf was terminated
2 from UASNM

See Malouf Hearing Transcript 11/17/14 at 101:12-102:1

6 Q Were you personally involved in pulling the

7 data and creating the spreadsheets that are Exhibit 307
8 A was.

9 Q And again, when was this created?

10 A 1 believe it was first created in response to

11 a discovery request in the New Mexico litigation.

12 Q Would that have been in 20117

13 A 2011.

See Malouf Hearing Transcript 11/17/14 at 103:6-13
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Mr. Wolper’s (Mr. Malouf’s expert) opinion that an investment advisor need
not shop amongst competing brokers should be afforded little to no weight because Mr.
Wolper has no investment adviser expertise and conflates an investment advisor’s
fiduciary duty of best execution with a broker-dealer’s lesser duty.

Wolper never provided legal advice to investment adviser on best execution issue.
FOF #233.

Wolper never provided expert opinions regarding best exccution for investment
advisers. FOF #234.

Wolper does not hold any securities license. FOF #235.

Wolper never worked as a regulator of an investment adviser. FOF #236.
Wolper never traded bonds for a client. FOF #237.

Wolper never managed a bond fund. FOF #238.

Wolper does not believe there is a difference between the fiduciary duty applied to
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broker dealers versus investment advisors as to best execution. FOF #242.

DISPUTED. Mr. Wolper has extensive regulatory experience in the securities industry
as well as many years of legal experience rcpresenting and advising investment
advisers. Wolper’s opinion is consistent with the fact that there is no regulatory
requirement to obtain multiple bids and Dr. Gibbons’ admission that multiple bids are
not necessary on every transaction. Wolper does not attempt to conflate an investment
advisor’s duty with that of a broker, he explains why the distinction drawn by the
Division is not really relevant in this matter.

17 Q Great. Could you please provide us with a

18 summary of your background and qualifications, please.
19 A Sure, I've been practicing law for 31 years

20 now. I was in private practice for ten years in

21 Atlanta, and then I was a regulator for ten years, and

22 then I resumed practice in 2004, When I started

23 practicing law I was often and predominantly securities
24 defense related. Never exclusively, but predominantly.
25 From 1993 to 2004 I worked for NASD, which is

1 now FINRA, of course. Started out as an enforcement

2 attorney, became a director of the Atlanta district

3 office. When I left there in 2004 to return to private

4 practice, my practice has been devoted exclusively to

5 the representation of investment broker deals, and

6 investment advisers.

See Malouf Hearing Transcript 11/21/14 at 1393:17-1394:6

16 Q During your time as a regulator with FINRA,

17 did you have occasion to deal with cases that involved
18 the same types of issues that are the subject of your
19 report?

20 A Yes. I mean, the idea of excessive

21 compensation -- whether you're talking about markups or
22 commissions -- was not an infrequent topic to come up.

See Malouf Hearing Transcript 11/21/14 at 1395:16-22

18 Q In your private practice, have you had

19 occasion to deal with issues similar to those that
20 you've addressed in your report?

21 A1 have. As I said, all I do is -~ rightly or

22 wrongly, all I do is represent brokers and

23 broker-dealers and investment advisers. So, the issues
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24 that have been presented in this case are issues with

25 which I'm already familiar as a consequence of the work
1 I do pretty much every day.

2 Q Was there anything presented in the materials

3 that you reviewed that were unique or new to you in any
4 way?

5 A No. I mean, just -- again, looking at the

6 scope of my report, I didn't -- there's issues in this

7 case that I haven't offered an opinion on. The things

8 that I'm talking about -- best execution and the -- you

9 know, the normality of the sale of a practice -- those

10 are the kinds of things that I deal with all the time.

See Malouf Hearing Transcript 11/21/14 at 1396:18-1397:10

10 Q Okay. Let's talk for a minute about the

11 bases for your opinions here. I guess we ought to

12 start with best execution. And why don't we start with
13 you sort of articulating what your view or your opinion
14 is on the best execution in this particular case.

15 A Well, investment advisers have a fiduciary

16 duty. That fiduciary duty includes, as one of its

17 components, the need to get best execution. I think

18 those are pretty obvious propositions. So, the

19 question in this case, though, is whether Dennis Malouf
20 did his, whatever his role was, to obtain best

21 execution, whether he met his or not. Which may be a
22 different question than whether UASNM met its

23 obligation to get best execution, or whether Mr.

24 Kopczynski --

25 Q "Kopezynski."

1 A "Kopczynski" -- met his obligation to ensure

2 that the firm was getting best execution, as the firm's

3 compliance officer.

4 So, with that said, yes, an investment

5 adviser has an obligation to get best execution. But

6 in my opinion in this case, is that Mr. Malouf, given

7 the role that he occupied, met whatever obligation he

8 may have had, because I think the obligation is going

9 to differ when you look at it just him versus the

10 investment adviser overall.

11 Q Well, let's talk a little bit about that.

12 Can you tell us what your thoughts and

13 opinions are about the obligations of Mr. Malouf
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14 individually like that?

15 A Well, there's -- I mean, there's an

16 overarching obligation to get best execution on every
17 trade. It's just a matter of how you achieve that. And
18 the way that is achieved is not on a real-time,

19 trade-by-trade basis, at least in my opinion.

See Malouf Hearing Transcript 11/21/14 at 1402:10-1403:19

23 Q No, that his opinion was that it should be

24 done on a trade-by-trade, real-time basis.

25 A Right, right. I'm saying you can't. That's

1 a good theory, but, in execution, I think it doesn't

2 work.

3 Q Why not?

4 A Well, there's a -- one of the facets of best

5 execution is the temporal facet. When you receive an
6 order, you have to fill the order promptly. And to

7 suggest that on a trade-by-trade basis you're supposed
8 to make contact with three contra parties, or potential
9 contra parties, to get bids for prices, I think that's

10 unworkable, Because it's not like you're trading an
11 equity where the prices are all -- it's right there and
12 you can press a button -- particularly for liquid

13 securities -- and get a fill and get your order traded.
14 To suggest that you have to reach out to

15 three, or traders at other broker-dealers who may have
16 the same inventory -- and if we're dealing with, you
17 know, Treasuries, it's not exactly an illiquid

18 investment, so there are probably lots of people

19 offering these things. But to suggest you're supposed
20 to call three people every time you want to make a
21 trade, obtain those competitive quotes, and then decide
22 who's got the cheapest -- that's not even the right

23 word there, because I think best execution is not

24 strictly a quantitative analysis. So, just because you
25 get the lowest quote doesn't necessarily mean that's

1 the place at which you want to execute the trade.

2 But, anyway, the point is, it's a relatively

3 time-consuming process because most of these

4 communications are made by phone. Or, you know, back
5 in the day, traders liked to use, you know, instant

6 messaging. Sometimes -- they will communicate with
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7 their companion traders in some fashion. But it's not

8 instantaneous, by any means. You've got to record,

9 somehow, the fact that you've got these three

10 competitive quotes and go ahead and make your trading
11 decision. I think that is -- it's not necessarily a

12 very quick process. And like I said, it butts up

13 against the competing obligation to get a quick and

14 timely execution.

15 And maybe -- look, there's no question that

16 for certain securities, maybe, that may be okay, but

17 we're dealing with very liquid bonds, ones that are at
18 issue in this case, when you're dealing with Treasuries
19 and the agencies here. A very deep market for these
20 bonds relative to other bonds. So, as a consequence of
21 that, highly liquid, a competitive market.

22 There is -- the idea that there's going to be

23 some broker-dealer out there that is charging way more
24 than the market and then the market's going to drive
25 business to him or away from him -- if he's not

1 competitive, he's not going to get the business.

2 So, I think, even Dr. Gibbons says that when

3 you're dealing with this market -- small spreads --

4 because of the nature of the securities that are at

5 issue in this case -- and as a consequence of their

6 smaller spreads, you've got smaller commissions here,
7 so there's less opportunity to make money on these

8 things.

9 So, taking it from the abstract to the

10 specific here, to suggest that when these particular

11 bonds -- these sort of bonds are being traded, you

12 know, for these customers, which are in smaller lots,
13 you're not talking about institutional-sized trades,

14 you're talking about retail-sized trades. Again, less

15 opportunity for price improvement when you're dealing
16 with a small trade.

17 If you're dealing with the type of security

18 that we got here, the size of the trades involved, to

19 suggest that there is a need for Mr. Malouf to have

20 achieved best cxecution by talking to three competing
21 broker-dealers, I disagree with.

22 Q In your review, did you find anything -- or,

23 have you ever seen anything that establishes a

24 three-bid system as a regulatory requirement?
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25 A As a requirement? Absolutely not. There
1 isn't one. I challenge anybody to show me that as a
2 requirement.

See Malouf Hearing Transcript 11/21/14 at 1403:23 - 1407:2

13 Q How many times have you represented
14 investment advisers in the past?

15 A Past, ever?

16 Q Ever.

17 A Oh, dozens.

See Malouf Hearing Transcript 11/21/14 at 1426:13-17

10 Now, do you understand that the obligation of

11 best execution as to a broker-dealer is different from
12 the obligation of best execution for an investment
13 adviser?

14 A Well, not entirely. I've read the motion in

15 limine that you all filed challenging my

16 qualifications.

17 Q I hope you liked it.

18 A And I know that you're drawing a distinction

19 between the fiduciary obligation that attends to

20 investment advisers and the more transactional

21 obligation that attends to broker-dealers, where they
22 make a recommendation to buy/sell or exchange a
23 security under old Rule 2310, which was the one that
24 was pertinent during the time period here. But with
25 that said, I don't think it really matters.

1 I mean, I think the distinction that you drew

2 in the motion in limine is really not relevant here,

3 because the obligations of the registered

4 representative -- the broker-dealer to obtain best

5 execution are going to be the same as the investment
6 adviser, whether you call it transactional based under
7 the suitability rule, or whether you call it -- or

8 under the best execution rule, or whether you call it,

9 you know, "fulfillment of my fiduciary obligations."
10 So, I don't think this notion that there is an

11 important difference between how a broker-dcaler
12 fulfills best execution versus how an investment

13 adviser fulfills best execution.

See Malouf Hearing Transcript 11/21/14 at 1459:10-1460:13

42




24 1 take it that you would disagree that an

25 investment adviser's duty of best execution is a higher
1 duty than the duty of best execution for a broker-

2 dealer?

3 A I would agree with that.

4 Again, irrespective of the label, whether you

5 call it fiduciary obligation or the broker-dealer's

6 suitability/best execution obligation, it's going to be

7 essentially the same mechanics to fulfill thosc

8 obligations.

See Malouf Hearing Transcript 11/21/14 at 1460:24-1461:8
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McGinnis advised that UASNM had a best execution problem because there
were excessive markups, and possibly an unregistered broker-dealer issue, and said that
UASNM needed to self-report the issue, quickly.

FOF #137.

UNDISPUTED, although McGinnis never independently verified whether any of the
conduct at issue was actually attributable to Malouf, instead relying on what Hudson
and Kopczynski told him.

11 Q Did you review the conduct of Mr. Hudson in

12 rendering your opinion in the state court litigation?

13 A No.

14 Q Did you consider whether Mr. Hudson had

15 complicd with his obligations as a fiduciary, as an

16 investment adviser, and invelving the securities laws

17 that are attendant to that?

18 A I don't recall, no.

19 Q So, the only thing that you were asked to do

20 is to examine conduct that you were told was engaged in
21 by Mr. Malouf; correct?

22 A That is correct.

23 Q And can we agree that you did not conduct any

24 independent investigation to verify whether the conduct
25 that was being attributed to Mr. Malouf was actually

1 conducted by Mr. Malouf?

2 A Yes, we can.

See Malouf Hearing Transcript 11/18/14 at 446:11-447:2
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47 | The payments from Lamonde and incentive to execute bond trades through RJ created
a best execution issue in Ciambor’s mind.
FOF #153.
UNDISPUTED
3. Malouf’s Failure to Seek Best Execution Resulted in Payment of Excessive
Commissions
48 Malouf directed the majority (between 60% and 95%) of the 81 bond trades

identified by Dr. Gibbons.

Malouf directed no more that 48 to 77 of the 81 trades analyzed by Dr. Gibson (60%
and 95%). FOF #77.

DISPUTED. FOF 77 states only that Malouf directed no more than 48 to 77 of the
trades analyzed by McGinnis. The estimate that Malouf directed 60% to 95% of bond
trades at UASNM related to all bond trades. Municipal bonds and corporate bonds are
excluded from the trades identified and analyzed by Dr. Gibbons, and -accordingly the
percentage of all bond trades (including municipals and corporates) directed by Malouf
cannot be applied directly to the trades analyzed by Dr. Gibbons.

17 Q Oh, I see. Okay. But you are familiar with

18 this document in particular, this -- this report that's
19 been marked as Exhibit 29?

20 A The format is sketchy but, yes, it's

21 something equivalent they would show me in my time.
22 They may have upgraded their software in '08.

23 Q And the run period for this, I believe, is

24 2008 through 2011, So, the date is January 18, 2008.
25 In any event, if we were to look at this

Page 931

1 document -- I'll just represent to you that it covers

2 trades from 2008-2011; okay?

3 A Sure.

4 Q Would you agree that in that time period a

5 lot of the trading -- and this is bond trading -- that

6 was done through Raymond James was done at your
7 direction?

8 A No. Actually, I would probably assume -- I
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9 think I testified to the fact that 60 to 70 percent.

10 Q Okay. So 60 to 70 percent?

11 A Possibly. But after looking at the

12 information, that may or may not be correct. It may be
13 less.

14 Q Might it be more?

15 A No.

See Malouf Hearing Transcript 11/20/14 at 930:17-931:15

10 Q I want to turn to some specific bond trades

11 and ask you about what you may know about Mr, Malouf's
12 involvement in these. And you're not aware of this,

13 but Mr. Malouf did file a motion in limine claiming

14 that certain documents evidence the fact that he wasn't
15 involved in all UASNM bond trades.

16 First of all, is it your testimony that Mr.

17 Malouf was involved in every single bond trade that

18 UASNM made?

19 A No.

20 Q But approximately 90 percent?

21 A Approximately 90 percent.

See Malouf Hearing Transcript 11/17/14 at 112:10-21
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Malouf himself believes that a commission of over one percent on a Treasury or
Agency bond trade of $1,000,000 or more is excessive.

Malouf and Lamonde also both testified that they would never charge more than a
hundred basis points on a bond trade, yet the evidence will show that some bond trades
run through RJFS were subject to commissions in excess of one percent. Malouf’s own
proffered expert, DeNigris, includes multiple bond trades through RJFS that exceeded
this purported one percent limit in his Tab 1, including three trades with commissions
of Approximately 50 percent more than that amount. FOF #43.

In the 2008-2011 time period, Malouf understood that Lamonde would pay at most 1
percent commission on a bond trade, or less if Raymond James’ institutional grid
suggested it. FOF #184.

Malouf did not dispute his prior testimony that for a $1 million treasury bond an
appropriate commission would be one percent, would drop to 0.5 percent above that
then goes down from there. FOF #186.

DISPUTED. Malouf has never testificd that a commission over 1% is excessive. He
testified that he had an agreement with LaMonde not to charge more than 1% on any
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trade Malouf directed to him, and LaMonde confirmed this agreement. The Division
has not offered any proof that Malouf directed any trades to RJFS that had a
commission exceeding 1%, or that he was aware of any trades where the commission
exceeded 1%. Malouf did not dispute that an appropriate commission on a $1 million
treasury bond would be 1%, he never testified that anything over 1% was “excessive,”
and he said nothing about agency bonds.

Malouf’s PFOF 44

8 Q Okay. Is it your understanding that the

9 commission on a $1 million federal government bond is
10 one percent and drops to half a point above that and
11 then goes down from there?

12 A We're talking about a Treasury bond? A

13 government bond? Are we talking about Federal Home
14 Loan Banks? I'm confused because there's a very big

15 difference between a Treasury bill and FLB. There's a
16 big spread in risk there. And I know that there's no

17 risk, that the government guarantees it, but Federal

18 Home Loan Banks were under fire in 2008 to 2011.

19 Q Well, I mean, I want to use your definitions,

20 not mine, because I'm talking about your prior

21 testimony. We're talking about a $1 million federal
22 government bond. What does that mean to you?

23 A Treasury note is my bet. And I would assume

24 that, yes, that would be the proper answer. I may have
25 misspoke just now.

1 Q Okay. So, one percent for a million dollars

2 drops to a half a percent above that and then goes down
3 from there?

4 A Right. And I might not -- without seeing the

5 issue, I don't know. So, ifI said that, I would have

6 to defer to my testimony.

See Malouf Hearing Transcript 11/20/14 at 972:8-973:6

50

For a treasury bond trade of over $1 million an appropriate commission would
be one-half of one percent and go down from there.

Malouf did not dispute his prior testimony that for a $1 million treasury bond an
appropriate commission would be one percent, would drop to 0.5 percent above that
then goes down from there. FOF #186.

UNDISPUTED, but see response to PFOF 49 above.
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Exhibit 553 is a July 2, 2008 e-mail from Monica Pineda to Matt Keller and
Kirk Hudson reflecting one bond purchase of at least $1,000,000 and another of
$522,825 that Mr. Malouf was involved with,

From: MONICAP

Sent: Wednesday, July 2, 2008 4:57 PM

To: MATTK

Ce: KIRK

Subject: re: 7-02-08 Global Transaction Ledger
Kirk,

The below is the two bond purchases | worked with Moe to purchase into Harley's account.

Moanica

>> Ran this week's GTL,

>> Only action item is that Kirk Is confirming what activity occurred with

>> Harley Ventures Inc. / Yearout on 6-25-08 and 6-26-08. Two "Money

>> Transfers" occurred: The one on 6-25-08 is too large and shows only

>> asterisks (so must be at least $1,000,000+} and the one on 6-26-08 is for
>> $522,855,

>> Monica: Do you mind placing this as a follow-up to ask Kirk on Monday,
>> 7-07, to confirm what he found?

>> Thanks,

>> Matt

Exhibit 553.

Q [McKenna] And then can you explain why you think Mr. Malouf would be
involved in this bond transaction?

A [Hudson] Well, because knowing these accounts, you know, he bought —1
know he bought these bonds. I follow this account here, T know, pretty closely. And I
never, you know, bought it, done any kind of trade away with Raymond James for that
account. And nobody else would because it’s not their client.

Malouf Trial Tr. 11/17/2014 at 122:12-19.
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DISPUTED. There is nothing in the email to suggest that Malouf was involved. The
Harley account was one of Hudson’s accounts, who was copied on the email, and
Hudson’s testimony is self-serving because he has an interest in blaming Malouf for all
trades. Keller could not corroborate who serviced the Harley account between Malouf
and Hudson. Malouf specifically disagreed with Hudson’s testimony about who did
trades for the Harley account.

23 Q Let's take a look at 553, please. Let's look

24 at the top one first.

25 The Harley account was Kirk Hudson's account;
1 right?

2 A 1 believe, Kirk and Mr. Malouf's.

3 Q Why do you believe that?

4 A Because I remember, when we went over to

5 prospect that client, it was Mr. Malouf, Mr. Hudson and
6 myself.

7 Q Once the client was secured, who serviced the

8 account?

9 A You'd have to ask the two of them. I don't

10 know.

See Malouf Hearing Transcript 11/20/14 at 1211:23-1212:10

18 Q Do you recall Mr. Hudson's testimony from

19 Monday?

20 A The best of my ability.

21 Q And do you recall him testifying in

22 particular about a Harley trade -- a client of his

23 named Harley -- I believe it's the Yearouts?

24 A Child of the Yearouts; correct.

25 Q And do you recall him testifying about a

1 specific trade in that account -- and he did this in

2 the transcript at page 115 and 116, where he testified
3 that he knew you were involved in the trade because
4 nobody else at UASNM ever did a trade away from Raymond
5 James on the Harley account, and he had not. Do you
6 remember that?

7 A That no one clse has ever done a trade away

8 at Raymond James or in the Harley account?

9 Q For his client.

10 A I don't recall. I mean, if he said that, I

11 don't agree with it.

See Malouf Hearing Transcript 11/20/14 at 1141:18-1142:11
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A $5,500 commission was paid on the $522,825 bond trade (1.052%) reflected
in Exhibit 553 and the other trade was for $1,537,829 and involved a $15,212.90
commission (0.99%).

UATABHLZ A THAUE HLJITER Vv 39,01
RAYVOND JAMES & ASSOCIATEY, IN
DATE 08/06/08 PA BLOTTER RECORD REPORT PAGE 1
RUN TIMNE 04157:22 RUN DATE 06/07/08
OFPICE s 4G-B HAURICE LAMONDE, KGR . FREQUENCY: W - WEBXLY
-

was
SETT ACCOWIT  ACCOUNT b PRINCIPAL GROSS STAND AB AE  OLD
DATE NUMBER SHORT NAME S 'SHARES DESCRIPI PRICE  ANOUNT (<o 8 COKH. CHARGE NET MCH T

06/2 UAS PIDELIT? B  $00000 ALBUQUERQUEZ N KEX, GO GERL PUR 522835.00 5500.00 «00 400 02197
BIH'RY’O?‘I&Y SERIES A
YIH3.34

PRICE: 104.567
PATE/HATY, 4%

06/25 UAS PIDELITY B 1490000 NEW NEXICO 8T TAX, § 103,21 1537829.00 152)2.90 .00 .00 02197
TAX BDS BOOK ENTRY ONLY

YXC3.3/P100.00/0070113
RATE/HATY: 4%

Exhibit 29 at RIFS-Malouf-000159.

UNDISPUTED

53

The Division’s expert in this matter, Dr. Gary Gibbons, identified 81 trades in
Treasury and federal agency bonds during the period in question. Dr. Gibbons
excluded Corporate and municipal bond trades. The trades represented $95,954,806 in
principal amount and generated $833,798 in commissions, which, on a dollar weighted
average basis, is 87.28 basis points, or .8728 percent. Dr. Gibbons utilized his
experience and other sources to opine that Treasury and agency bond trades such as
these should have been subject to commissions in the range of 10 to 70 basis points.

FOF #39.

DISPUTED insofar as Gibbons range gocs to 75 basis points.

Bond Characteristics

Par Value of Bond Commission on Buys | Commission on Sells
Level Low Range High Range Llow End |High End |Low End |High End

See Gibbons Report Fig, 3

54

Respondent offers no expert testimony regarding a competing range of
reasonable commissions on the bond trades analyzed by Dr. Gibbons.

Wolper does not offer an opinion on appropriate commission range or whether
particular commissions [were] reasonable. FOF #241.
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UNDISPUTED

55

Dr. Gibbons found that UASNM clients were charged excess commissions of
between $442,106 and $693,804 on the 81 bond trades he analyzed.

industry standard. Figure A5-11 In Appendix V captures this graphically. On just the 81 trades |
examined In preparing this report the calculation of harm Is between $693,804 on the high side and
$442,106 on the low side. | previously noted that the total amount of commission generated by the 81

Exhibit 243, Gibbons’ Expert Report at 36.

DISPUTED that Dr. Gibbons’ determination that UASNM clients were charged
“excess commissions.” There are no published maximum allowable commissions and
all of the commissions were within the RJFS guidelines for fair and reasonable
commisions. There is insufficient proof that any of the commissions charged were
“excessive” and Dr. Gibbon’s calculations are completely subjective.

FOF 42, 80, 3785

56

Dr. Gibbons’ findings regarding excessive commissions are consistent with the
findings of Steven Mchms, who recommended that UASNM self-report to the SEC
based on the charging of excessive commissions.

Q [Bliss] Did the range of markups/markdowns indicated in that Exhibit 5
result in any way in your recommendation to self-report to the SEC?

A [McGinnis] Yes.

Q And for what reason?

A Tlooked at this. It looked like the clients were being charged exorbitant
prices and that they needed to — and in light of what I read on the firm’s ADV and no
indication in any of the documentation that this — these types of charges were going to

be placed against the client accounts, I felt the firm had no choice but to go to the SEC.

Malouf Trial Tr. 11/18/2014 at 415:17-416:3.

DISPUTED. See Response to PFOF 55 above. Further, Dr. Gibbons did not
independently arrive at findings similar to McGinnis, he relied upon McGinnis’ range
and the settlement with UASNM (which was based upon McGinnis’ range) when
coming up with his own range. Also, Dr. Gibbons’ range is not consistent with
McGinnis range because it is as much as 50% higher than McGinnis’ on the high end
(75 basis points vs. 50 basis points).
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See Response to PFOF 53 above.

See Gibbons Expert Report at 3D) Advisors Need to Control the Price at Which They
Transact Bonds In Order to Satisfy Their Fiduciary Duty

The commission ranges shown in Figure 3 are a product of several sources of information
brought together and summarized specifically for this report. Each of these data sources are cited
in other portions of this report. When considered together the data sources form a mosaic that has
led me to assemble the table. Each of the data sources makes an important contribution to the

results found in the table:
Kok

Expert Opinion of Steven McGinnis: Though not exactly the same, this range of commissions I
have identified is approximately the same as the range given by the expert Steven McGinnis (see
government exhibit 44, page 20, line 4 et seq.). In his testimony he estimates the appropriate
range of commissions for the bond trades Malouf made through RJFS to be in the 20 to 50 basis
point range. . . .

skokok

Cease and Desist Settlement: Contained in the Cease-and-Desist Order (Administrative
Proceeding File No. 3-15917) issued to UASNM, UASNM agreed to pay $506,083 back to its
clients for the excess commissions it charged on the various bond trades occurring during the
period under-scrutiny. I understand that for this calculation, a 40-basis point baseline was used as
a proxy for a reasonable commission rate for all US Treasury and Federal Agency bond trades
and amounts above that amount were deemed to be excessive.

57

Mr. McGinnis testified that in his 44 years in the securities industry, he has
“never seen a million dollars conflict of interest like this before.”

Q  [Bliss] What was the basis of those recommendations? Is it the same that
you talked about today?

A [McGinnis] The same. Yes. 44 years in the industry and having worked
with a lot of firms. My job through most of my career has been going into troubled
firms and turning them around. You tend to see the same things over and over again.
When a firm is troubled, it's because someone usually got greedy. That's what
happened here. This is, you know, the beginning of the end of every firm.

Q As far as the conflict of interest that you've talked about that Mr. Malouf's
conduct created, how would you characterize that conflict of interest?

A My opinion would be, fraud.

Q How does it compare to other conflicts of interest you've seen throughout
your career?
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A Of this type, the greatest one -- first off, I've heard of like major frauds,
but as far as actually participating or in the review or looked at or had a firm I was
hired to consult with -- would be in the five figures. Largest fraud I ever dealt with was
probably in the mid eight figures, when I was with the SEC. But I've never seen a
million dollars conflict of interest like this before.

Malouf Trial Tr. 11/18/2014 at 421:24-422:22.

UNDISPUTED that McGinnis said this, but the relevance of the statement without any
context or explanation is unclear.

58

Dr. Gibbons has also opined that Malouf engaged in several repetitive short
term bond trades that lost money for his clients. This non-standard industry practice is
further evidence of Malouf’s scheme to put his interests ahead of his clients and the
conflict of interest that led him to execute bond trades through RJFS even where this
may not have been in the best interests of UASNM clients.

5. Much of the bond trading by Malouf was detrimental to the client. It appears that much of all
Treasury and Federal Agency trades that were executed during the study period were of
repetitive, short term trades with trading patterns Inconsistent with normal bond ownership.

Exhibit 243 at 4.

DISPUTED. Gibbons’ admitted that he could not identify any specific trades directed
by Malouf and therefore it is unknown whether Malouf directed any of the “short term”
trades. Because the trades cannot be attributed to Malouf, they are not evidence of any
motive or scheme. Gibbons has also failed to consider or investigate whether any of
the short term trades were catried out at the direction of UASNM customers or based
upon a decision made by the UASNM investment committee.

1 Q Did you undertake any effort in this report

2 to identify any specific trades to determine or confirm
3 that Mr. Malouf did a specific trade?

4 A No.

See Malouf Hearing Transcript 11/18/14 at 508:1-4

59

The evidence showed many bond trades of $1 million or more that charged
commissions in excess of the 0.5 percent Malouf testified was reasonable for trades of
that size.

A commission of approximately 1% was paid to the Raymond James branch on the $3
million federal agency loan reflected in Exhibit 339. FOF # 321.

A $5,500 commission was paid on the $522,825 bond trade (1.052%) reflected in Exhibit
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553 and the other trade was for $1,537,829 and involved a $15,212.90 commission
(0.99%). FOF # 322. (Malouf was involved with this trade, See Proposed Finding of

Fact #51, above).
Tiade Account Trado  Transaction Teansaction Gross
Date Rumber Diroced by:  Typo cusip Prico Net Price Quantly Commission Comumisslon %
1072009 7 Sel - {$1,688.200) (15,000) $19740 1.001%
/102008 -7 Sell ($97,703.650) (95,000} $381.16 1.001%
1172008 ? Sell ($24,388.000) - (25,000) - $24850  1.001%
1172008 ? Sell ($46,709.000) . (50,000} $472.00 1.000%
311112008 ? Sell ($23,017.500) (26,000) $232.50 1.000%
432008 ? Buy $2.082,199.450 - 2,680,000 $23,60000  0.976%
412812008 ? Sel ($16,159.150) {17,000) $9126  0500%
412812008 ? Sell ($9,000.000) (9,000) $000  0.000%
672222008 ? Buy $2,002,000000 2,000,000 $19,862.50 1,002%
62212008 ? Buy $1,151,280.000 1,000,000 $11,407.20 1.001%
§/22/2008 ? Buy $2,089,340,800 2,000,000 $20,600.60 1,000%
2212000 2 Boy $787,376.000 760,000 $7,608.00 1.001%
811472008 ? Sell ($761,862.930)  (750,000) $7,594.58 1.000%
811472008 7 Sell 1$2,000,865.930) (1,075,000} $20,21077 1.000%
1111772008 ? Sel (849,140.500) {50, $000  0.000%
1172112008 ? Buy . $186,774.000 - 200,000 $2,600.00 1.357%
1112122008 ? Buy $1,560,216.000 1,480,000 $14,60000  0.958%
371972009 ? Buy $981,673.760 1,000,000 $10,762.50 1.086%
182009 ? .- Buy $564,675.000 500,000 00000  0.893%
4152009 ? Sel (852,129.970) (50,000) $12500  0.239%
4152009 ? Sel - {827,103.250) {26,000) $6250  0.230%
51922009 ? Sell . ($9,850.000) {10,000) $50.00  0.505%
51912009 ? Sel ($21,671.200) {20,000) $109.00  0.500%
192009 ? Sel ($21,671.200) {20,000) $10900  0500%
6/22/2009 ? Sed {51,455,847,600)  (1,355,000) $13,65000  0.822%
62212009 ? Sed ($2,922,795.350) (2,780,000} $14.69244  0.500%
62212009 ? Sed " ($1,128,629.050) " (1,000,000) $5.660.95  0.500%
71112009 ? Buy $4,270520.000 4,000,000 $42,201.76 1.000%
42112009 ? Sel ($25,556.110) (25,000) $258.14 1.000%
71302009 ? Sell ($27,428.250) (25,000) $2717.25 1.001%
73012009 ? Sel {$25,849.70) (26,000) $25009  1.000%
87712009 ? Buy $1,141,670.500 1,150,000 $1667050  1.500%
81772009 7 Sed ($24,763.760) [25,000) $0.00  0.000%
8/25/2009 ? Buy $4,417,360.000 4,000,000 $48,000.00 1.099%
Trade Trode Trznsactig Gross
Dato Olrecwdby:  Typo Kot Price Qua Commisston _Commission
8/25/2009 ? Sell X (84,099,181.630)  {3,050,000) $41,40588 — 1.000%
/22009 ? Seb 110.014 ($55.007.000) (50,000) $050  0.001%
10272009 ? Buy 113055 $565,275.000 500,000 $6,000.00 1.436%
11/10/2609 ? Buy 110,125 $2,202,500.000 2,000,000 $32.000.00 1.474%
12142009 ? Buy 112588 $686,702.210 600,000 $6,612.94 1.123%
12422009 ? Bay 103015 $928,354.510 750,000 $9,191.83 1.000%
121412009 ? Buy 107.600 $670,914.810 760,000 $6,407.35  0.965%
1/12/2010 ? Sed 109,488 ($28,561.180) (25,000) $260.84 0.905%
11372010 ? Sell 100263 ($25,135.690) (25,000) $12535  0.496%
1132010 ? Sell 108.025 ($27,006.250) (25,000) $12500  0.481%
112072010 ? Sl 110383 ($27,695.750) (25.000) $250.00  0.690%
21122010 ? Sell 107.072 ($176,665.000)  (165,000) .00 0.465%
V812010 ? Sell 99.350 {81,487,687.500)  (1,125,000) $11,25000  0.007%
3872010 7 Sell 108.425 ($540,625.000) 000) $500000  0.916%
31112010 7 Buy 108.050 $544,260.000 000 $4,50000  0.834%
32272010 17 Sel 109.050 ($81,767.500) (75,000) $56250  0.633%
41672010 ? Sed 100.355 ($983,366.380)  (975,000) $9,932.99 1.000%
41232010 ? Buy 100735 $780,694.460 776,000 $2,720.65 1.000%
52112010 ? Buy 105220 $263,050.000 250,000 $2,57500  0.889%
6172010 ? Buy 104.310 $599,780.650 575,000 $5,937.80 1.000%
71212010 ? Buy 104.117 $416,469.250 400,000 $4,123.48 1.000%
712212010 ? Buy 105.649 $1,475,085.420 1,400,000 $14,644.42 1.000%
712212010 ? Sell 105.418 ($12,380.710) (11,000) $13516  1.000%
/312010 ? Buy 112.628 $341,478.590 800,000 $3,380.94 1.000%
1712010 ? Buy 100931 $3,015,385.140 3,800,000 $19,00000  0.498%
V1712010 7 Sell 116.600 ($4,389,000.000)  (3,600,000) $15,00000  0.431%
10022/2010 ? Sel 109.499 ($16,424.850) (15,000) $8265  0.501%
1111822010 ? Sell 114.400 ($2,099,240.000)  (1,835,000) $16,35000  0.867%
11/18/2010 ? Buy 99.023 $990,227.960 1,000, $500000  0.507%
1111672010 ? Buy 99.750 $997,500.000 1,000,000 00000  0.504%
12/22/2010 ? Buy 109.489 $301,094.760 275,000 $2,981.00 1.000%
12/28/2010 ? Sed 108441 ($497,084.500)  (450,000) $245250  0.500%
12/201% ? Buy 99.345 $296,034.890 300,000 $2,050.84 1.000%
1ha/2011 ? Sed 97.012 ($24,470.020) (25,000) $247.23 1.000%
11262011 ? Buy 104.182 $689,043.770 676,000 $575000  0.969%
Exhibit nigris Amen: t Report, Tab 1, pages 1-2.

UNDIS

50 basis points were charged on a number of
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bond trades, but DISPUTED that Malouf testified that 0.5% was appropriate on trades of
$1 million, or that the appropriate commissions Malouf testified about related to anything
other than treasury bonds. See Response to PFOF 49 above.

C.

Malouf acted with scienter

1. The Purported Purchase of Practice Agreement

60

Malouf’s claim that he and Lamonde signed a written Purchase of Practice
Agreement in late December 2007 or early January 2008 is not credible.

See Proposed Findings of Fact ##61-73, below.

Raymond James intercepted an e-mail between Lamonde as his wife, referencing
financial problems and the lack of a written agreement with Malouf, As a resulit, Bell
requested a copy of the written buy/sell agreement between Malouf and Lamonde. FOF
#223,

Lamonde told Bell that Lamonde and Malouf were working on a buy/sell agreement,
but that no sale had yet taken place; Lamonde did not tell Bell that Lamonde was
already making payments to Malouf. FOF #224.

During 2009, Bell requested a copy of the buy/sell agreement on multiple occasions; the
agreement was not provided, Lamonde told Bell that Lamonde was still working on the
agreement, and Lamonde responded to e-mail requests for the agreement as follows:
“I"'M WORKING ON THE PURCHASE AGREEMENT” (on May 15, 2009) and “I
AM STILL WORKING ON THE AGREEMENT AND WILL SEND IT AS SOON AS
WE FINISH IT.” (on June 4, 2009). Bell understood there was no sale or agreement at
that time. FOF #225.

Bell received a copy of the purported written buy/sell agreement no later than June 10,
2010. The front page was dated January 2, 2008, but the signature page and notary
were dated June 11, 2010. Bell was concerned about the date discrepancy and thought
it did not make sense and was inappropriate. FOF #227.

Malouf testified that payment for the branch was to be 40% of branch revenue over a 4
year production period. FOF #166.

The PPA stated that the production period was to be five years, from January 2, 2008 to
12-31,2012. FOF #167.

Malouf is not sure why if everything is based on four years, the contract contemplates
five. FOF #168.
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DISPUTED

The unnotarized version with an effective date of Jan. 2, 2008, was intialed on every
page and signed by Dennis Malouf and Maurice LaMonde. See Ex. 57. Evidence
shows only that it was notarized in 2010 and that the notarized version was provided to
RJFS in 2010. Nobody has testified that they asked Malouf for a copy of the agreement
prior to June 2010. Nobody has testified that Malouf refused to provide a copy of the
agreement,

61

The Purchase of Practice agreement that was first produced in June of 2010 was
notarized on June 11, 2010.

. pattles Hereto shall exeoito such doouments k1 tako Su0N Eouioms 8 iy vy
' z&mﬁmﬁgﬁwmﬂwwwmm{ﬂwwmmmmamw'

Exhibit 97 at RIFS-SEC-UASNM-000166.

UNDISPUTED

62

The contract, bearing a June 11, 2010 notary signature, was attached to an e-
mail dated the day before, June 10, 2010.
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Bobbie Hartzell i -

From: Elleen O'Donnellm
Sent: Thursday, June 10, 4

To: Kirk Bell - RJFS National Sales

Cce: Maurice Lamonde

Subject: 4GE Purchase agreement
Attachments: Purchase of Practice Agreement.pdf
Mr. Bell-

Allached please find the purchase agreement for 4GE.

Thank you,

Exhibit 97 at RIFS-SEC-UASNM-000160.

UNDISPUTED

63

No witness other than Malouf claimed to have seen a written Purchase of
Practice Agreement prior to January of 2010. ’

Prior to 2010, Hudson, Kopczynski, and Keller had not seen a written PPA regarding
Malouf’s sale of his RJ branch to Lamonde. FOF #126.

Mr. Miller [Mr. Malouf’s accountant] first saw a copy of the written Purchase of
Practice Agreement in May of 2011, FOF #325.

Bell received a copy of the purported written buy/sell agreement no later than June 10,
2010. The front page was dated January 2, 2008, but the signature page and notary
were dated June 11, 2010. Bell was concerned about the date discrepancy and thought
it did not make sense and was inappropriate. FOF #227.

Q [McKenna] And was it Mr. Malouf that told you he sold his Raymond
James branch?

A [Ciambor] Yes, I believe, during the 2008 on-site review.
Q  And that would have been May or June of 20087

A Correct.
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Q And did he tell you who he sold the branch to?
A Mr. Lamonde.
Q Did he provide you with a copy of the sales agreement?
A No, he did not.
Malouf Trial Tr. 11/19/2014 at 736:9-20.

Ciambor discovered that Malouf had been receiving payments from Lamonde for the
sale of his RJ branch no later than the June 2010 on site review. FOF #150.

DISPUTED.
LaMonde testified he had a written PPA in December 2007 or January 2008,

13 BY MR. MULHERN:

14 So, ultimately, you did enter into a

15 written purchasc of practice agreement with Mr.
16 Malouf?

17 A Yes.

18 Q When did that occur?

19 A January 2008 or December 2007, one or the
20 other.

21 Q So you reached a finalized, written

22 agreement at that point in time?

23 A Correct.

24 Q And your signature, you believe, was on

25 that agreement as well as Mr. Malouf?

1A Yes.

2 Q And you had gotten that agreement from

3 Raymond James?

4 A Correct.

5 Q And Mr. Bell?

6 A Correct.

7 Q So at any point in time then was your

8 arrangement with Mr. Malouf regarding the sale of
9 the business based on any oral understanding, as
10 opposed to that written agreement?

11 A Just to the extent that I could pay him

12 faster if I needed to or wanted to.

13 Q And that oral understanding, when did

14 that occur?
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15 A The same time.
16 Q At the same time?
17 A (Nodding head.)
18 Q Yes?

19 A Yes.

See Exhibit 308 at 70:13-71:19

64

Lamonde changed his testimony about entering into a written agreement with
Malouf in late 2007 or early 2008 after being confronted with e-mails indicating that
there was no written agreement until 2010 and acknowledged that he and Malouf did
not create a written, signed agreement until June of 2010.

Q Mr. Lamonde, is there anything that you
wish to clanfy or add anything to the statements
that you have made earlier today?

A Well, I'm hoping the clarifications we
did at the end of the day clanﬁed the stuff I
said at the b

Q. Okay. ‘Anyﬂnng m paxtcula: that you
want to make sure is clarified
A The s:gned ocument not ‘being there until

your change in testim ﬁjr‘,'that you did not have a

signed. agreement right away, correct?
A Correct.

untmlly the payments were gomg fo be‘,detemned
based on the commissions that were being eamed by
Raymond James through UASNM bond trading?

A Correct.

Q Anything else?

A Not that I can think of.

Exhibit 239 — Lamonde Tr. at 285:5-286:2.

DISPUTED LaMonde changed his testimony as a result of coercive, leading questions
by the division, threats of perjury, and a lack of protection from any counsel to
represent him during his testimony.

65

Malouf has been unable to produce any copy of Exhibit A to the Purchase of
Practice Agreement, which purportedly set forth the clients Malouf was transferring to
Lamonde.
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The Purchase of Practice Agreement Provides:

er assigns er tho solo and exolusive right to provide investment advice and ssrvices;
o gale of socurli’l'as and Jrsurance produots, fo il of Selle"s olisnt aovomnts; Attwolwd ws—

h;olndlns th
—Bxhibit-A-ls-a-lst-ofsuch-accounts,-which-herelnafter wifl b veforsd_to as “the assigned sgoounts,”
Seller represonts Exhibit A contnins the names of all of his/ker existing olients,” Scller warrants that no

Exhibit 97 at RIFS-SEC-UASNM-000161.

Q. [McKenna] Now, again, I’m going to give you my understanding, and
correct me if I’'m wrong, but your contention is that when you signed this agreement
there was an Exhibit A to the agreement that listed the client accounts you were actually
transferring to Mr. Lamonde; is that right?

A. [Malouf] Yes.

Q. And would you — would you acknowledge that, in connection with the
SEC investigation as well as the UAS litigation, you have not been able to locate a copy
of that Exhibit A?

A, Correct.

Malouf Trial Tr. 11/20/2014 at 921:25-922:11.
In connection with the SEC’s investigation, UASNM looked through its files to see if it

had a copy of the PPA or Exhibit A anywhere in its files and it did not find one. FOF
#128.

UNDISPUTED that Malouf has been unable to locate a copy, but clients were
indisputably transferred from Malouf to LaMonde via a list that was in RJFS’
possession. McGinnis never asked Malouf or RJFS for a copy of Exhibit A.

FOF 69, 70 Malouf’s PFOF 76, 78

66

Lamonde did not make payments to Malouf on a monthly basis as provided for
in the Purchase of Practice Agreement.

to bo mado from toﬂdlomﬁmdbh«elnnhnﬂhamdebynuyw
8. o Thopayments Buyer! § i |

.".‘.‘-'1” 01} ECTBHUNT O SENIT DL

oo oat s rocelad by Belle by he itonth 15%) day ofeash month,

Exhibit 97 at RIFS-SEC-UASNM-000162.

In performing Malouf’s personal bookkeeping, Ms. Calhoun received checks for
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deposit approximately twice a month from Maurice Lamonde. FOF #258.

The number of checks Malouf received from Lamonde between January 2008 and May
11, 2011 varied from between zero to four a month. FOF #323.

See also Exhibit 201.

UNDISPUTED

67

Between January 2008 and April 2011, Lamonde paid Malouf approximately 73
% of the total RJ branch revenue,

MALGUS INCOME ARALYSES

Laroonda's 1099 Matouls 1099 from ( ! Maloul's % of Lamonde's
Yeus from RI and Malou?s Dialt Tax Retums Total R Earnkngs
2003 $661,165 $496 507 /K
2003 £504,577 $399,248 ki3
2010 £437,83 $278,483 ¢ 64%
Tutal 515603228 $1,174.048 73%

Exhibit 208.

DISPUTED The $1,174,048 in checks té Malouf represented on the Division’s Ex 208
is incorrect. LaMonde paid $1,068,084 to Malouf. See FOF 20.

DeNegris calculated that LaMonde paid Malouf 57.35% of the branch revenues and
44.59% of the gross commission earned by the branch,

See DeNigris Rebuital Exhibit 4

§711-5/20111 | $11,605,02 $15,086.28 l
Totals $1,862,251.83 $2,305,118.67 $ 1,068,084.13
Chacks paid to Malouf as a percentage of Gross Commisslon—s> 44.50%
Checks pald to Malouf as a percentage of Branch Retentatlon—> 67.35%

Note:

Even using the figures from LaMonde’s 1099 from RJ on the Divisions Ex. 208 (which

do no include any amounts for 2011) the payments to Malouf are 66.6% of what
LaMonde earned.

Also, the propriety of Ex. 208 is questionable given that the individual who prepared it,

John Schmalzer, has been banned from the banking industry. Malouf’s PFOF 93.
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Lamonde admitted in testimony that he and Malouf did not follow the terms of the
PPA and that he paid Malouf more than the terms of the PPA required.

B
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Exhibit 239 — Lamonde Tr. at 178:17-179:25.

UNDISPUTED although the additional payments made by LaMonde were
prepayments on the amount owed.

69

Lamonde also testified that Malouf repeatedly demanded immediate cash
payments for the entire commission that had been earned from particular UASNM bond
trades (which was contrary to the terms of the agreement that provided for monthly
payments).

Q And you testified that at times Mr.
Malouf expected or wanted or demanded to be paid
right away, rather than waiting a week or two for
his money, correct?

A Correct.

Q AndI think you testified that he
expected to be paid, you know, all or mostly all of
the amount that his trades had generated, correct?

A Correct.

Q And that's what I wanted to follow up on,
that particular point. In response to him making
that demand of you, did you ever come back to him

_and say, no, that's not what is required under the

agreement? I only have to give you 40 percent, so
at most I'm going to give you 40 percent in
advance.

A No.

Q And why not?

Exhibit 239 — Lamonde Tr. at 274:22-275:15.

DISPUTED. Although LaMonde gave this testimony it is unreliable hearsay given
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under duress, without counsel, and without any cross-examination. There is no
corroborating testimony from Mr. Malouf or anyone else.

70 | Lamonde was forced to seek at least 13 cash advances from RJFS to pay Malouf.
Lamonde paid Malouf using payroll advances at times. FOF #214.
Payroll Advances
BRANCH For FBO [f not fsof
DATE _ | Branch | Oivl| Roglon MANAGER AMOUNT Manager Advancos Chg Amtor Ecrar
12/1712008 | 4ae | spl| s | Maurice Lamonde | $ 18,100.00 1 $0.00
172012009 | 4cs_|sp)l & | Maurice Lamonde | $11,600.00 Petor Lehrmah 1
112072009 | 40 | s0 3 Maurlce Lamonde | $1,660.00 2 __$50.00
411612008 | 40 | 80 [ Maurice Lamonde | $13,600.00 Potar Lohrman 2 $50.00
411612009 | 40& @_, 5 __| Maurice Lamonde | $3,880.00 3 $450.00
Exhibit 101 (note that the number of advances FBO Lamonde totals 6).
Shane Coley
From: Gerri Kavouklls Price
—. -..-Sent:_ __Thursday, May 20, 2010 3:24 PM
To: Shane Coley
Subject: Payroll Advances - 4GE
11/11/2008 | 4GE SD ) Maurice Lamonde $19,600.00
12/11/2009 | 4GE SD 5 Maurice Lamonde $20,800.00
111472010 AGE 80 6 Maurice Lamonde $23,260.00
3/10/2010 | 4GE SD J Maurice L.amonde $26,000.00
4/19/2010 | 4GE | 43v7 sD 5 Maurice Lemonde $8,800.00
4/19/2010 | 4AGE | 4G03 Sb 5 Maurice Lamonde $2,800.00 y
4/18/2010 | 4GE 5336 sSD 5 Maurice Lamonde $120.00 Abr
Exhibit 102,
DISPUTED that LaMonde was “forced” to seek cash advances to pay Malouf, there
was no such testimony. The evidence establishes only that LaMonde took cash
advances from time to time. Two of the cash advances referenced above indicate
“FBO” Peter Lehrman, indicating that they were to pay Peter Lehrman not Malouf. The
cash advances also coincide with a period of financial instability for LaMonde and there
is no evidence suggesting that the advances were not a result of LaMonde’s personal
financial issues.
71 Malouf’s claim that Lamonde was simply pre-paying what he owed for the branch

defies logic given that Lamonde was borrowing against a life insurance policy, taking

63




money from his father-in-law’s bank account and running up new credit card debt
without telling his wife. He was in no position to be voluntarily pre-paying tens of
thousands of dollars to Malouf on a monthly basis.

Raymond James intercepted an e-mail between Lamonde as [sic] his wife, referencing
financial problems and the lack of a written agreement with Malouf. As a result, Bell
requested a copy of the written buy/sell agreement between Malouf and Lamonde. FOF
#223.

rom: SN SE—
Sent: Tuesday, Ap: , B

To: Mavrice Lamonde
Subject: Situation

So here goes, since you are not going to apologlze or even acknowledge this situation I'll put it In writing for you.

Not only have you nol been up front about your business dealings bul now you have lled lo me on a personal note. I've
worried consianily ahoul your business deailngs  Your ego is too big 1o admit defeat and I'm afratd we will end up
bankrupt before this 13 over. | knew you were taking money from Dad's account nol sure for what but | knew il was going
to you somehow. Now | find we have credil cards with balances that | never knew we had and In addition to that | siill
have never seen In wriling (allhough promised) the agreement belween you and Dennls or (he siate of our accounts with
Raymond James, We have worked very hard for what we have and | don't feel that you value thal al all anymore, your
reputation and your business has now become more important than yeur family, appearance has become everylhing 10
you. Sowhal to do, yes I'm thinking about somehiow separating our assets so thal you don'l take me down with

you. Wnal | have worked for Is VERY Imporiant lo me and I do hope o retire soriio day and | don't see it happening as
you keep digging us deeper and deeper, ’

Exhibit 89.
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Q Let's start first with the e-mail from
her to you at the bottom of the first page dated
April 28th,2009. T wanted to ask you questions
about a number of different things which she says
in here. It says, "Not only have you not been up
front about your business dealings, but now you

Page 128

have lied to me on a personal note.”
Do you know what that is referring to.
, A Yes.

Q What is it referring to?

A That I borrowed money out of my life
insurance,

Q  What money did you botrow out of your
life insurance?

" A - Approximately 9,000.

~Q  When did you bon'ow that money?

“A  Oh, earlier that year, I believe.

Q Sothe e-mail -

A Orthe end of that year. The end of
2008.

- Q You borrowed 9,000 out of your life
insurance?

A Right.

Q  Yes?

A Yes.

Q And when she says you lied to her, how
did you lie to her?

‘A Because I borrowed the money and didn't
tell her.

Exhibit 239 — Lamonde Tr. at 127:20-128:23.

DISPUTED LaMonde’s efforts to prepay pre-date any indication of his financial
troubles. Prior to May 2009 LaMonde was making payments to Malouf that exceeded
the amount of commissions that LaMonde was earning. The email from his LaMonde’s
wife is sent in May 2009 and there is no indication he had any financial troubles prior to
that time. After May 2009 the payments decreased significantly to levels well below
the amount of commission that LaMonde was earning. See Malouf’s Post-Hearing

Brief Section III.C.c and Exhibit A.
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Lamonde’s payments to Malouf were tied to the commissions earned on the
UASNM bond trades Malouf made through Lamonde’s Raymond James branch.

Q [McKenna] Okay. You said something about a timing relationship
between the bonds. What did you mean by that?

A [Hudson] Well, it seemed like after a bond transaction, I mean pretty
much, pretty clear that there were, you know, Moe giving him checks, or Dennis asking
for a check from Moe, you know, within close proximity to bond transactions.

Q So Mr. Malouf would make a bond trade through the Raymond James
branch, and then subsequently, a day or two later, he would be asking for a check from
Mr. Lamonde?

A Could be a day or two, could be a week. You know, I —1I think Raymond
James has a payroll cycle probably like we do at our company. But very much tied to
that kind of a time frame. There would be trades and requests for money, seemed to be
tied together. But again, I wasn’t paying real strict attention to it.

Malouf Trial Tr. 11/17/2014 at 142:4-21.

On at least one occasion, Malouf requested that Lamonde get an advance from
Raymond James. FOF #196.

Maurice Lamonde told Paula Calhoun that the checks Lamonde gave to Malouf were
commission checks. Proposed Finding of Fact #73, below.
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Comparison of Commtissions Earned by Lamonde from Malouf’s Trades
with Payments Made by Lamonde to Malouf
|Payments by Lamonde]Amou:

Y : to Malouf Lamonde) i
Total for First Quarter 2008 $91,348.53 $95,760.05 {4,410.52}
Total for Second Quarter 2008 $123,649.25 $125,065.00 {1,415.71)
Total for Third Quarter 2008 $82,718.05 $120,171.48 {37,453.43)
Total for Fourth Quarter 2008 $85,062.95 $108,100.00 123,037.05){
Total for Year 2008 $382,779.82 $449,096.53 (66,316.71)
Total for First Quarter 2009 540,959.18 $57,850.45 (16,891.27)
Total for Second Quarter 2009 534,533.93' $48,668.32 {14,084.39)
Toval for Third Quarter 2009 5125,751.94| $146,640.48 {20,878.54)
Total for Fourth Quarter 2009 $150,729.84] $113,051.00 37,678.84
Total for Year 2009 $352,034.89| $366,210.25 (14,175.36)
Total for First Quarter 2010 $130,052.13 $121,181.29 8,870.84
Total for Second Quarter 2010 $32.962.32 522 607.00 10,355.32
Total for Third Quarter 2010 $66,813.50) $29,786.00 37,027.50
Toral for Fourth Quarter 2010 $71,598.89 $64,168.50 7.430.39
Total for Year 2010 $301,326.84 $237,742.79 63,684.05
Total for First Quarter 2011 $37,660.27 $14,482.00 23.178.27
Total for Second Quarter 2011 §552.56| $552.56 0.00
Total for Year 2011 $38,212.83 $15,034.56 23,178.27
TOTAL $1,074,454.38]  $1,068,084.13 6,370.25
Sources for Trial EsNGt 203 - Poyments izslons Compart:

Bnder 1- Maurice Lomonce's 2003 - 2004 V/eils Fargo bank statements {conteined in Testimony Esnbs 104, 303, 105, & 107)
Blader 3 - Selected Reymond fames Payrot Statements for 2008 - 1011 relating to Maurice Lamonce.
Trint Exn D't 201 - Payments by Lamonde Yo Matout

Exhibit 203.

DISPUTED The Division has not offered evidence of any particular bond trade
directed by Malouf or tied any commission paid to any trade directed by Malouf. See
Malouf’s PFOF 124, 125, 126. The testimony of Hudson and Calhoun is neither
informed nor credible.

73

Maurice Lamonde told Paula Calhoun that the checks Lamonde gave to Malouf
were commission checks.

Q [McKenna] And what was your understanding of what those checks related
to?

A [Calhoun] I was told they were commissions from Raymond
James.

Q Who told you that?

A Well, when I first started there, Dennis told me that his big clients were
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Raymond James's clients, and then Maurice told me *hat those were commission checks
from Raymond James.

Q And were the checks -- Well, let's just look at Exhibit 1- for a minute, if we
could, please. And I want to go to page 25 of that PDF. If you could blow up the top
two checks, please. Ms. Calhoun, do these checks look familiar to you, I guess I should
say?

A Yes, they do.

Q What do they reflect, in your opinion?

A Commission checks Maurice Lamonde LTD would give to Dennis.

Malouf Trial Tr. 11/21/2014 at 1243:13-1244:7,

Q [McKenna] Did you ever have any discussions with Maurice Lamonde about
these checks?

A [Calhoun] Yes, I asked him one time what they were for.
Q And what did he say?
A He said that they were commission checks.

Malouf Trial Tr. 11/21/2014 at 1244:22-1245:1.

DISPUTED See Response to PFOF 10 above.

74

Malouf’s position that his arrangement with Lamonde was fully disclosed is not
credible.

See Proposed Findings of Fact ##26, 79-88.

DISPUTED Everyone has testified that they knew about the sale of Branch 4GE and
that they knew about the payments, suspected payments were occurring, or were told

about the payments by Malouf. The payments were no secret. It was also no secret that
UASNM was directing bond trades to RJFS from 2007 to 2011

FOF 34, 51, 59, 347, Malouf’s PFOF 26, 57, 60, 83, 122, 143, 149

75

Malouf knew that his arrangement with Lamonde was a conflict of interest, and
he failed to disclose that conflict to his clients at UASNM.

Proposed Findings of Fact ##25-26.
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DISPUTED Kopczynki, Hudson, and Ciambor were delegated responsibility for
reviewing Forms ADV and marketing materials for accuracy and completeness. They
had sufficient information, or access to such information, to ensure appropriate
disclosures were made. Any failures were theirs as delegates of Malouf.

See FOF 55, 56, 57, 58, 98, 99, 102, 108, 109, 110 COL 19, 20, 21, 22, 25, Malouf’s
PFOF 34, 53, 144, 158, 159, 160, 165, 166 PCOL 17

76

Malouf’s expert witness, Alan Wolper, recognizes that SEC No-Action Letters
provide guidance on the interpretation of FINRA rules and are relied upon in the
securities industry.

77

Q [Bliss] Would you agree that SEC non-action letters provide guidance to the
interpretation of FINRA rules?

A [Wolper] Yes.
Q And would you agree that they are relied on in the industry?
A Sure.

Malouf Trial Tr. 11/21/2014 at 1498:7-12.

UNDISPUTED

78

Malouf contends, on the one hand, that his payments from Lamonde were allowable
under FINRA’s IM 2420-2 Continuing Commission policy, i.e. they were
“commissions,” but on the other he contends that the payments were not commissions.
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H.  NASD Rule2420
Relevant to the claim under § 15(a)()) Is NASD Rule 2420 and Interpretive

Memorandum 2420-2. Rule 2420 addresses doalings between FINRA member firms (such as
RIJFS) and non-members (such as Malouf, who voluntarily relinquished his FINRA registration
upon sale of the RJFS branch, effective December 31, 2007). IM 2420-2 addresses FINRA
policies (applicable only to its member firms and their associated persons) regarding continuing
commissions. It provides that “the payment of continuing commissions in connection with the
sale of securities is not improper so long as the person receiving the commissions remains a

registered representative of a member of the Association, However, payment of compensation to

Rules, provided bona fide contraots call for such payment.” See Exh. 1. IM 2420-2 sets forth the
procedure by which FINRA member firms may pay continuing com@issions to non-members.
Malouf’s Pre-Hearing Brief at 17-18.
D,  Exchango Act Scctions 15(a)(1) and 15C(a)(1)(A)
Malouf did not receive commissions or engage in any other conduct that would classify
him as a “broker” for purposes of Section 15(a)(1) and 15C(a)(1)(A). Payments Malouf received
from LaMonde were a portion of revenues eamed by Branch 4GE paid as consideration for the

putchase of the branch pursuant to the PPA,

Id. at22,

DISPUTED

Malouf’s argument is that the payments to him were not “commissions” or “transaction-
based” compensation. The Division has failed to prove that the payments were based
upon any transactions. If the payments are somehow deemed to be “commissions” then
they were permissibly paid pursuant to NARD IM 2420-2 and do not constitute “broker
conduct” because they were paid for the purchase of the branch

70




2. Malouf kept secret his receipt of transaction based compensation

79

Prior to 2010, i.e. for at least two years, Malouf did not tell his employees at
UASNM that he was receiving payments from Lamonde based on commissions earned
on trades he made through Lamonde’s Raymond James branch.

In 2008 Kopczynski and Hudson understood that Malouf had sold his RJFS
branch to Lamonde, but they were not aware of the specific terms of that sale. Hudson
learned in 2008 or 2009 that Malouf was receiving ongoing payments from Lamonde,
but he assumed that such payments were being made in connection with some type of
financing or prearranged installment payment schedule. FOF #34.

Q [McKenna] Were you aware that Mr. Lamonde was paying Mr. Malouf for
the branch over time?

A [Keller] I wasn’t aware of that in 2008 and 2009. But in the early part of
2010, I did become aware of it, because Mr. Malouf and I had some contentious
conversations regarding it.

Malouf Trial Tr. 11/20/2014 at 1172:19-24.

Q [McKenna] In 2008, did you suspect that these payments that Mr. Malouf
was receiving from Mr. Lamonde might have related to commissions earned through the
Raymond James branch, based on Mr. Malouf's trades?

A [Hudson] I don't know about in 2008. Between 2008 and 2011, by the time
2011 came around, I was pretty sure it was very timing oriented, relating to the bonds,
and in 2008 I just knew that monies -- what I overheard, monies passing between the
two.

During that period of time, somewhere in there, I came to believe that, you know
quite frankly, they had some kind of agreement, you know, related to like an earnout,
you know, an earnout being where you got some share of the profit of the firm. I'd been
involved in other businesses where there were sales with earnouts and I thought it
seemed like an earnout to me.

Malouf Trial Tr. 11/17/2014 at 141:12-142:3.

Q. [King] When did you first become aware that Mr. Lamonde was actually
making payments to Mr. Malouf?

A. [Kopczynski] Perhaps in 2010, late.
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Malouf Trial Tr. 11/21/2014 at 1332:24-1333:1.

Q. [McKenna] Okay. What did Mr. Malouf specifically tell you, if anything,
about his association with Raymond James?

A. [Kopczynski] That it was over with.
Q. And when did he tell you that?
A. When I inquired whether he actually sold the branch.
Q. And when was that?
A. Early 2008.
Malouf Trial Tr. 11/21/2014 at 1376:4-12.

Proposed Finding of Fact #80, below.

DISPUTED Everyone has testified that they knew about the sale of Branch 4GE and
that they knew about the payments, suspected payments were occurring, or were told
about the payments by Malouf. The payments were no secret. It was also no secret that -
UASNM was directing bond trades to RIJFS from 2007 to 2011

FOF 34, 51, 59, 347, Malouf’s PFOF 26, 57, 60, 83, 122, 143, 149
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Malouf told UASNM’s bookkeeper, Paula Calhoun, over and over not to tell
others at UASNM about the work she was doing for him; which included depositing
commission checks from Lamonde.

Q. [McKenna] Did Mr. Malouf give you any direction about talking to others at
UASNM about this bookkeeping that you were doing for the side companies or for him
personally?

A. [Calhoun] He told me I could never say anything to anybody at work about
what I did for him, over and over.

Q. Over and over, he told you that?
A. Yes.

Malouf Trial Tr. 11/21/2014 at 1240:4-12.

DISPUTED
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Ms. Calhoun only stated she was not to say anything about her bookkeeping work, not
about depositing checks. There is no evidence Ms. Calhoun was told not to discuss the
checks and she admitted they were passed freely, and openly in the office. The
payments were not a secret.

81

Malouf told UASNM’s bookkeeper, Paula Calhoun, that he would fire her if she
told others at UASNM about the work she was doing for him; which included
depositing commission checks from Lamonde.

Q [McKenna] Did he tell you what would happen if you did?
A [Calhoun] He was the president. He would fire me.

Malouf Trial Tr. 11/21/2014 at 1240:13-14.

DISPUTED

Ms. Calhoun did not testify that she would get fired if she told anyone about the checks
from LaMonde. In any event, Calhoun’s testimony was not credible.

82

Malouf told UASNM’s independent compliance consultant, Michael Ciambor, that with
the sale of his Raymond James branch to Lamonde his relationship with Raymond
James was effect_ively severed.

Q [McKenna] And was it Mr. Malouf that told you he sold his Raymond
James branch?

A [Ciambor] Yes, I believe, during the 2008 on-site review.
And that would have been May or June of 20087

Correct.

And did he tell you who he sold the branch to?

Mr. Lamonde.

Did he provide you with a copy of the sales agreement?
No, he did not.

Did you ask for it?

> 0 > 0 > O > O

No, I did not.
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Q Why not?

A Based on our conversations with Mr. Malouf, he indicated that, you know,
essentially, his relationship from that point forward with Raymond James had been
effectively severed. Itook him at his word. I viewed that transaction as a sale of a
personal asset that wouldn't necessarily come underneath any of the rules and
regulations to be reported or reviewed under the Advisers Act.

Malouf Trial Tr. 11/19/2014 at 736:9-737:6.

Q [King] And at the time you first learned that the branch had been sold -- I
believe your testimony was that Mr. Malouf told you that he severed ties. I think is the
word that you used.

A [Ciambor] Correct.

Q Okay. Are those the words he used?
A Ican't recall specifically.

Q Okay.

A But he indicated that he sold the branch office, and we confirmed that he
was no longer licensed through our BrokerCheck review.

Malouf Trial Tr. 11/19/2014 at 773:18-774:3.

Q [King] Now, why is it in 2009, when you're already under the impression
that he had sold the branch and had a one-time payment and had severed all ties -- why
did you ask him again?

A [Ciambor] Because that's a tactic that examiners use during their reviews,
where essentially they will ask the same question to multiple employees to identify
inconsistencies. Given that we're on site with our clients year over year, that's also a
tactic that we employ to make sure that we believe we have gotten correct information
from our clients from the interviews in previous years.

Malouf Trial Tr. 11/19/2014 at 775:21-776:7.

DISPUTED

The Division cites testimony of Ciambor on cross that he does not recall Mr. Malouf
saying he “severed ties.”
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‘ Q [King] And at the time you first learned that the branch had been sold -- I
believe your testimony was that Mr. Malouf told you that he severed ties. I think is the
word that you used.

A [Ciambor] Correct.

Q Okay. Are those the words he used?
A Ican'trecall specifically.

Q Okay.

A But he indicated that he sold the branch office, and we confirmed that he
was no longer licensed through our BrokerCheck review.

Malouf Trial Tr. 11/19/2014 at 773:18-774:3.
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Prior to June 2010, Malouf did not tell Ciambor that he was receiving payments
from Lamonde based on commissions earned on trades he made through Lamonde’s
Raymond James branch.

Q [McKenna] Now, in 2008, when you learned that Mr. Malouf had sold his
Raymond James branch to Mr. Lamonde, did you have any understanding of whether he
was to receive ongoing payments from Mr. Lamonde in consideration for the sale of that
branch?

A [Ciambor] No.
Malouf Trial Tr. 11/19/2014 at 737:20-25.

When asked if Malouf told him when he interviewed Malouf in June of 2009, that he
had received in the last year and a half over 40 payments from Lamonde totaling over
half a million dollars based upon trades that had been run through Malouf’s former
Raymond James branch, Ciambor testified ‘absolutely not,” but if that were the case he
should have. FOF #156.

DISPUTED Malouf told Ciambor he sold Branch 4GE to LaMonde in June 2008.
Ciambor’s testimony was not that Malouf did not tell him but that he did not ask. In
retrospect Ciambor admits that an actual SEC examiner would have asked about the
terms of the sale. Hudson, Keller, and Kopczynski all knew about or suspected
payments were being made, and none of them told Ciambor either. Hudson and
Kopczynski were Ciambor’s primary contacts at UASNM. It is also disputed, as
discussed above, that Malouf received any payments from LaMonde based upon
commissions earned on trades he directed.
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FOF 104, 149, 385 Malouf’s PFOF 35

84

Ciambor testified that based upon what he knows now he thinks Malouf lied to
him.

Q [McKenna] Based upon what you know now — I mean, bottom line, do you
think Mr. Malouf lied to you about his agreement with Lamonde.

A [Ciambor] Yes,Ido.

Malouf Trial Tr. 11/19/2014 at 852:21-25.

UNDISPUTED that this is what Ciambor testified, though it is a self-serving statement
and not credible or supported by evidence.

85

UASNM did not disclose Malouf’s continued involvement with the Raymond
James branch in its Forms ADV or on its website.

See Proposed Findings of Fact ##96-101, 105-106, below.

DISPUTED it was disclosed in March 2011 on the Form ADV after being specifically
authorized by Malouf. Also DISPUTED to the extent no time frame has been
identified. UNDISPUTED that it was not disclosed on the website.

Regardless, Kopczynki, Hudson, and Ciambor were delegated responsibility for
reviewing Forms ADV and marketing materials for accuracy and completeness. They
had sufficient information, or access to such information, to ensure appropriate
disclosures were made. Any failures were theirs as delegates of Malouf.

See FOF 55, 56, 57, 58, 98, 99, 102, 108, 109, 110, 280 COL 19, 20, 21, 22, 25,
Malouf’s PIFOF 34, 53, 144, 158, 159, 160, 165, 166 PCOL 17
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A September 17, 2010 e-mail exchange between Kirk Bell and Eva Skibicki at RJFS
reflects that a 1 point commission on a $3.8 million bond trade was reduced to half a point
per a discussion between Bell and Skibicki.
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Bobhie Hartzell

From: Kirk Bell - RJFS Nalional Sales P
Sent: Friday, Seplember 17, 2010 2:57

To: Eva Skibicki
Ce: Maria Shepherd -
—Subject; ~ RE:Imeed youtocalmeplease
Importance: High
I-spbke to Moe on this trade.

Teke It down to a % per our discussion.
Moe also mentioned that he thought that $3.8 want through at less than a point,

(am Jumping to a meeting.
Exhibit 65.

See Proposed Finding of Fact 87, below.

UNDISPUTED
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Hudson became concerned about Malouf’s receipt of payments in the fall of 2010
when he learned that Malouf had questioned RJFS’ decision to write down the
commission charged on a particular bond trade.

Q [McKenna] So you've mentioned several things that raised concerns with
you about this arrangement: the fact that Mr. Malouf was asking Mr. Lamond for
checks, the rent situation, your growing awareness that this was an earnout type of
situation, the proximity of the request for checks to the bond trades. Anything else that
caused concern, in your mind about this arrangement?

A [Hudson] Well, I think you know, towards the end, towards the end of his
employment with UAS, there was a time when you know, I had come back from a
business trip and there was a pretty strong vehement disagreement amongst my other
partners about an investment committce meeting where people had decided to -- well,
Mr, Malouf thought they had agreed to sell 10 percent of the client portfolios out of
equity and buy fixed income. And Mr, Lehrman and Mr. Keller disagreed.

And furthermore, Mr. Malouf thought it was 10 percent out of equities
regardless of whether they were in compliance with their investment policy or not. So if
a client was already 10 percent below where they should have been, was going to go
another 10 percent below.
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Mr. Keller and Mr. Lehrman thought it was a reduction of the asset allocation
related to equities by 10 percent and then an evaluation client by client.

And so, it was -- that was probably one of the first times where it seemed like a
fairly reckless way of approaching the investment management. The bond purchases
and other things like that, I've never during the, you know, up until that point had any
question about are these appropriate actions or are these good quality bonds and things
like that for the account. For the most part, they were with a couple of exceptions, that
I'm aware of. But -- but, that was an action that seemed designed just to create more
bond purchases.

That was probably, you know, from my standpoint, you know, I talked about
kind of the increasing concern about this conflict of interest. There was in September of
2010, the time when I had overheard a bond purchase had been DK’d, meaning
Raymond James had stopped it from happening. It had already been purchased, already
been ready for delivery, and they stopped it because they -- they, “they” are the seller,
they wanted to reduce the commission.

Q. Raymond James wanted to reduce the commission?

A. Raymond James wanted to reduce -- the seller wanted to reduce the
commission that was charged on a $3 million bond trade to UAS. And that struck me as
really - I had overheard Moe and Dennis talking about it, and that struck me as very
strange, that the seller was going to be reducing their profit, or their commission on our
part. Seemed like that should be our job, you know.

Q. Do you know what the commission was that was paid on this $3 million
bond trade?

A. Tt was originally 1 percent, and was reduced to 50 basis points.
Q. Who reduced to --

A. Raymond James. I assume their corporate office or their compliance
counsel.

Q. Did you overhear any reaction by Mr. Malouf to this reduction in
commission?

A. Tthink he was just puzzled by it. I overheard a conversation with them
passing. Ibelieve I mentioned it to Ms. Villa at the time, but just -- just to confirm that
it was true. And she told me yes that's true.

Q. Did you have an understanding of why Mr. Malouf would be questioning
this reduction in the commission?
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A. Well, it seemed strange to me. I mean, I think that that would be what's
related to Moe's income, but you know, could be because the -- the bond trade didn't g0
through. But I thought it was a little strange to be -- you know, that whole situation for
us, to be in a position where the seller is telling us that we were -- we were allowing too
much to be made on a trade.

Q Too much to be made by the seller?

A By the seller.

So in effect, what they did was they reduced the price you had to pay for the
bond?

A They reduced the price, yes, that we had been willing to pay.
Q And who was -- who had made that bond trade; do you know?
Mr. Malouf.

Trial Tr. 11/17/2014 at 145:14 — 149:5.

UNDISPUTED that this is what Hudson claimed, but his testimony is not credible and
he admitted to knowing about the payments in 2008. FOF 347

88

Hudson thought it was odd that Malouf would be concerned about a commission write
down because that money was going to Lamonde.

See Proposed Finding of Fact #87.

UNDISPUTED that this is what Hudson claimed, but his testimony is not credible and
he admitted to knowing about the payments in 2008. FOF 347

Malouf is not a credible witness

89

Malouf prior sworn statement that all bond trades were done after shopping the
proposed transactions with other brokers such as Fidelity and Schwab was contradicted
by his later sworn testimony.

In the state litigation, Malouf signed an Affidavit that stated, in part:
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£, All bond trades involving Raymond James were done with full disclosure
10 others at UASNM and ACA Compliance Group, as evidenced by the disclosures in tho
Form ADV. All such trades were done after “shopping” the proposed transaction with
other brokors (Fidelity and Schwab) so that, if the transaction would be donc by

Raymond James, it would be done in full compliance of the “best execution” rules.

Exhibit 240 at 7, § 21.f. UASNMO0119355.

See Proposed Finding of Fact #39.

DISPUTED. Malouf spot checked bond markets daily. Keller’s testimony was that
Malouf did obtain multiple bids on trades they did together and that Malouf taught him
about getting multiple bids. Ciambor also testified that he saw evidence of multiple bids
taking place. Malouf testified “spot checking” included going out to Schwab or Fidelity
or another broker and getting a bid. Hudson does not know whether Malouf sought
multiple bids, only that he has not seen documentation. He admitted Malouf might have
sought multiple bids but not documented it.

FOF 180, 354 Malouf’s PFOF 23, 24, 49, 61, 62, 148

90

Malouf’s prior sworn statement that he did not use UASNM personnel for his
personal benefit other than for some minor charitable or other work was false.

In the state litigation, Malouf signed an Affidavit that stated, in part:

e. [ have no knowledge any use of UASNM personnel for personal use other
tha gome minor charitable and other work and the usual mallers common to all
businesses. It certainly has not been “significant” to my knowledge, Often 1 gave the
person helping me a check from my personal {unds to compensate them. This has been

going on for years,

Exhibit 240 at 7, § 21.e. UASNMO0119355.

From 2008 through 2011, Ms. Calhoun spent approximately 30-40% of her time
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working on Malouf’s personal bookkeeping, FOF #261.

DISPUTED There is no evidence that the work Calhoun did for Malouf personally was
“significant” and Calhoun acknowledged occasionally receiving payments from Malouf,
Regardless, Calhoun’s testimony is not credible and the extent of the work that she did
for Malouf is uncertain and unsupported by any evidence. Also, the amount of
additional compensation that Calhoun received for any work performed for Malouf was
not established with any certainty. The claim that Calhoun did a significant amount of
work for Malouf is belied by the fact that Calhoun testified she never complained about
not receiving payment for the personal work, she completed the work during normal
working hours, she never looked for another job, and she was never unhappy in her job.

6 Q You testified about the personal work that

7 you did for Mr. Malouf personally and for some of his
8 companies; correct?

9 A That is correct.

10 Q And you say you may have gotten some bonuses

11 for doing that work?

12 AT don't know if the bonuses were from that

13 work, but the girls in the office would receive bonuses
14 or cash from Dennis periodically.

15 Q Okay. Did you ever complain that you weren't

16 receiving payment for that work?

17 A No, 1 did it during working hours.

18 Q Did you ever ask for compensation for that

19 work?

20 A No.

21 Q Did you ever look for another job?

22 A Did I ever look for another job? Why?

23 Q Because you weren't being compensated. Were

24 you unhappy with your job and looking for another one?
25 A No.

See Malouf Hearing Transcript 11/21/14 at 1262:6-25

91

Malouf initially testified that he shared the written Purchase of Practice
Agreement with others in 2008, but then changed his testimony to say he notified
everybody verbally about the terms of the sale.

Q [McKenna] And do you believe that you ever sent the Purchase of Practice
Agreement to Michael Ciambor at ACA?

A [Malouf] Ibclieve I presented it to him, yes.
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Q You believe you personally presented it to Mr. Ciambor?
A Correct,
Q When?

A I can't be for sure, but it would have been probably in early -- middle of
2008. The audits came in April. I'm not -- I can't be a hundred percent certain.

Q Of the timing or of whether in fact you did present it to Mr. Ciambor?
A The date.

Q So, your testimony is that you gave the PPA to Mr. Ciambor in 2008 at
some point?

A Correct. I--let me clarify that. I know that — had an intense and a very
long conversation about it, and I'm -- I -- to say that I actually handed—it—him, I can't say
that. I don't recall. But I would have assumed he would have wanted to see that
contract, and I would have given it to him just as I did everybody that was involved.

Q Okay. Well, let me ask you this. Who did you give a copy of your written
Purchase of Practice Agreement to in 2008?

A I'mnot sure, Possibly Kirk Hudson, or -- I know that I had it in my office,
you know, for review or if anyone would ask me. I can't be sure. That's a long time
ago.

Q Iunderstand. Iunderstand. So you don't -- you can't be sure whether in fact
you gave it to anybody in 20087

A Inotified everybody verbally. Possibly not with an actual contract, but I
can't recall.

Malouf Trial Tr. 11/20/14 at 928:2-929:12.

DISPUTED Malouf did not change his testimony, he stated that he could not recall
whether he provided a copy of the PPA or he told people about it verbally. His
testimony is not inconsistent.

92

Malouf’s testimony at the hearing about his bond trading practices was at odds
with his prior testimony.
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‘ Q [McKenna] Now, would you acknowledge that, in fact, during this time
period, you should have gotten multiple bids from different brokers to seek best
exccution on these bond trades?

A [Malouf] Yes.
Would you also acknowledge that you did not do that?
No.

You would not acknowledge that?

Lol e

I'will not acknowledge that.

Q Do you recall testifying differently when you met with Mr, Mulhern and
provided investigative testimony?

A TIdon't recall.

MR. McKENNA: Can we pull up his transcript, which is -- what's the exhibit
| number, 2317

MR. BRICKELL: Yes.

MR. McKENNA: And let's go to page 124. Starting at line 8 and we're going to
go to line 19. I'm going to read. This is the question. "At what point in the process
would you possibly get bids from other broker-dealers?" Your answer: "I would spot
check.” It wasn't a situation where I got three bids’ like I should have done. Okay? I
read best cxecution, and I looked at the information. I called Raymond James about
best execution. They explained how they did it. And it satisfied everything that I
thought was necessary to get best execution. There was no formal format. I did check
from time to time, but there was nothing religiously set up to say here are three bids.
Let's take this one." Did I read that correctly?

A Yes.
MR. McKENNA: You can take that down, Tim.

Q Mr. Malouf, would you acknowledge that you did not send out bids when
you wanted to buy a bond for a UAS client, nor would you send out asks when you
wanted to sell a bond?

A No.

83




Q You would not acknowledge that?

A 1 would not.

MR. McKENNA: Can we pull up his transcript at page 127, please. And let's
go to lines 14 to 19.

Q And ’'m just going to read from your transcript again. "Q. All right. But
other than that process, what else did you do to spot check?" Your answer: "I mean,

that's it. “I wish I could say I had the bid ask, but I just didn't. I didn't send it out for a
bid or a quote, if that's where you're headed.” Did I read *hat correctly?

A You did.

Malouf Trial Tr. 11/20/2014 at 935:13-937:16.

DISPUTED. Malouf’s testimony does not indicate that he never got multiple bids, only

that he did not do that in every instance. Malouf previously testified that “There was no

formal format. I did check from time to time, but there was nothing religiously set up to

say here are three bids.” This is consistent with testimony that he spot checked the

markets. Malouf’s testimony is also consistent with testimony from Keller and Ciambor-
regarding knowledge or evidence they had that multiple bids were being sought, but that

they may not have been documented. See Response to PFOF 89

93

Malouf was aware that UASNM’s policy was to seek multiple bids for bond
trades and he falsely told others that he followed that policy.

See Proposed Findings of Fact ##35, 37, 89.

DISPUTED that Malouf falsely told others that he followed the policy.
See Response to PFOF 38, 39, 89 above.

94

Malouf was at least reckless in failing to seek best execution for his bond trades.

See Proposed Findings of Fact ##32 - 47.

DISPUTED

It has not been established that Malouf did not seek best execution on any trades, the
Division has not identified any trades that Malouf directed, or shown that best execution
was not achieved on any such trade.
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Malouf was aware that UASNM’s Form ADVs disclosed that he had a Bachelor
of Science degree from the University of Northern Colorado, when in fact he had no
such degree.

At times between 2008 and May 2011, UASNM’s Forms ADV and website stated that
Mr. Malouf had a Bachelor of Science in Finance degree from the University of
Northern Colorado at Greeley. FOF #335.

Mr. Malouf did not receive a Bachelor of Science in Finance degree from the University
of Northern Colorado. FOF #336.

DISPUTED Malouf was not initially aware that the disclosure was incorrect. He
became aware that he had not successfully received his degree and immediately took

steps to ensure that the disclosure on the Form ADV was corrected.
FOF 83

Securities Act § 17(a)(1) and (3); Exchange Act Section 10b and Rule 10b-5(a) and
(c): employ any device, scheme, or artifice to defraud or engage in any transaction,
practice or course of busincss which operates as a fraud or deceit

See Section I11.B. above,

E.

Investment Advisers Act § 207: willfully make any untrue statement of material fact
or omit to state a material fact in any registration application or report filed with
the Commission

96

Various of UASNM’s Forms ADV filed between 2008 and 2011 contained
untrue statements of material fact and/or omitted to state material facts.

At least some of UASNM's ADVs between 2008 and 2011 did not disclose that Mr.
Malouf sold his RJFS branch to Mr. Lamonde and was receiving ongoing payments
from Mr, Lamonde in connection with that sale, FOF #8.

Item 12 of UASNM's Form ADV Part II, dated April 12, 2010, disclosed that the
broker recommended by UASNM was not "based upon any arrangement between the
recommended broker and UASNM," and, instead, was "dependent upon a number of
factors including the following: Trade execution, custodial services, trust services,
recordkeeping and research, and/or ability to access a wide variety of securities.
UASNM reviews, on a periodic and systematic basis, its third-party relationships to
ensure it is fulfilling its fiduciary duty to seek best execution on client transactions.”
FOF #9.
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Ttem 12 of UASNM's Form ADV, Part II, dated April 12,°2010, affirmatively
represented that "employees of UASNM are not registered” representatives of Schwab,
Raymond James or Fidelity, and do not receive any commissions or fees from
recommending these services." FOF #10.

Items 8 and 9 of the UASNM Forms ADV Part I, dated February 4, 2008, August 20,
2008, and December 1, 2008, disclosed that employees of UASNM were or may be
registered representatives of RJFS and could receive commissions. FOF #29

Items 8 and 9 of UASNM's Forms ADV Part II, dated October 1, 2009, January 1,
2010, and April 12, 2010 removed the prior disclosure regarding the UASNM
employee's status as a registered representative of RIFS but were otherwise the same as
the prior versions. FOF #30.

Items 10 and 12 of UASNM's Form ADV Part 2A, dated March 2011 disclosed that
Malouf had sold his interest in a RJFS branch in exchange for a series of payments, and
that an incentive may exist for UASNM to utilize RJFS to generate revenue that may
be utilized to make payments to Malouf. FOF #31.

Ciambor believes that disclosure of the financial incentive for UAS to route trades
through RJ, that was ultimately made in March 2011, should have been disclosed in all
form ADVs ever since Malouf’s arrangement with Lamonde in 2008. FOF #154.

See Exhibit 193.

DISPUTED

No evidence was provided to indicate which Forms ADV were drafts versus final
versions, whether any were filed with the SEC, or whether any were disseminated to
customers.

Malouf’s PFOF 152

97

The disclosure in items 8 and 9 of UASNM Forms ADV Part I, dated February 4,
2008, August 20, 2008, and December 1, 2008, that employee(s) of UASNM were or
may be registered representatives of RJFS and could receive commissions did not relate
to Malouf because Malouf was no longer a registered representative of RJFS.

As aresult, at the end of 2007, Malouf terminated his registration with broker-dealer
and he transferred his broker-dealer customers either to UASNM or to the new branch
manager. Branch manager continued to operate the broker-dealer office within
UASNM's office space until June 2011. FOF #5.

UNDISPUTED that the disclosure did not relate specifically to Malouf, though it did

86




constructively put UASNM customers on notice of a relationship between UASNM
employees and RJFS.

98

Malouf, as CEO, president, and majority shareholder of UASNM had final and
ultimate responsibility for UASNM’s Forms ADV between 2006 and the end of 2010.

When Malouf was CEO of UASNM he was “top dog” and Mr. Kopczynski and Mr.
Hudson worked for him. FOF #197.

Malouf, Kopczynski, Hudson and outside compliance consultant ACA each were
involved to varying degrees in preparing or reviewing UASNM's Forms ADV from
2008 through May 2011. FOF #32.

Malouf performed at least a cursory review of some form ADVs focusing on
disclosures relating to himself and RJFS. FOF #33.

Q [McKenna] Okay. You didn't really my answer [my question], though. My
question is, do you acknowledge that between 2006 and the end of 2007 you had final
and ultimate responsibility for UASNM's ADVs?

A [Malouf] No.
Q Can we show the investigative testimony at page 342, lines 3 to 15.

The question you were asked was, "In your view between 2006 and the end of
2010, who had final and ultimate responsibility for the ADV and its contents for
UASNM?" Your response: "The buck stops with me, there's no doubt, as the president
and CEO and the majority shareholder. I gave Joe the final approval on that document
every time. I mean, it would just be a given. I mean, I trusted him. I think he
disclosed and did everything that he was supposed to do until, once again, when I took
over and started looking at the ADV Part 2 brochure, the things that weren't disclosed,
the things that should have been disclosed, and I did the best I could." Did Iread that
properly?

A Yes.
Malouf Trial Tr. 11/20/2014 at 993:12-994:9.

Q [McKenna] So, you disagree that you had the ultimate responsibility that
they were accurate?

A [Malouf] I guess I’'m partially responsible, for sure, as a CEO, but, I mean —
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Malouf Trial Tr. 11/20/2014 at 994:25-995:3.

DISPUTED Kopczynski and Hudson were delegated and accepted responsibility for
UASNM Forms ADV, such delegation was permissible. The UASNM compliance
manual assigned the responsibility for ensuring the accuracy of the Form ADV to the
CCO, Kopczyski. Hg. Exh. 346, p. 51 (ACA000432-00335).

Kopczynski accepted the delegation of the duty to review and approve the Forms ADV,
understood that it was his responsibility, and that he actually reviewed the Forms ADV
for accuracy:

Okay. Lets take a look at the compliance

24 manual again. That's Exhibit 346. And we're going to
25 be at page 50.

Page 1324

And again this is the August 2008 compliance

manual. Page 50 is titled "Disclosure Requirements."
Right?

A Correct.

Q Subparagraph A is Form ADV. If you look down

below there's two bullet points. It talks about the
SEC not accepting filings with Part II of Form ADV,
instead UASNM must keep a copy in its files and provide
it to the SEC staff upon request; right?

10 A Yes,

11 Q And then it says, "UASNM is still required to

12 amend Part II if answers become materially inaccurate."
13 Right?

14 A Yes.

15 Q And you understood that to be the case

16 throughout this time period; right?

17 A I did.

18 Q And did you have an understanding of the

19 timeliness of those amendments once the firm bacomes
20 aware that it has become materially inaccurate?

21 For example, would it be a week, would it be

22 a month, would it be a quarter, would it be a year?
23 A For material change?

24 Q For material change.

25 A It's my understanding it should be as quickly

Page 1325

as 1s possible.

Q Okay. So, not waiting six months or nine

months?

A Right.

Q Let's turn to page 51.

And in that second paragraph, I just wanted

to confirm that the policy does in fact say, "The CCO
is responsible for ensuring the Parts 1A and Part II of
UASNM's Form ADV are properly maintained and
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10 disseminated. Accordingly, the CCO will periodically
11 review the ADV to ensure that it is accurate and
12 completa."

13 Now, did you do that?

14 A That was done twice a year, for sure.

15 Q And you were involved in that process?

16 A Yes.

17 Q@ And you personally reviewed the Form ADV;

18 right?

19 A Along with ACA, yes.

20 Q Not asking about ACA. I'm asking about Mr.

21 Kopczynski,

22 A T did.

23 Q And the purpose of your review was to ensure
24 that it was accurate and complete; right?

25 A That is correct.
Kopczynski Trial Tr. pp. 1323: 23-1325:25.

See also, FOF 55, 102, 108, 109, 110, 367,369, COL 20, 21, 22,25 Malouf’s PCOL
79

99

Malouf had a responsibility to make full and accurate disclosure in the Forms
ADV regarding his ongoing relationship with Raymond James.

Q [McKenna] Okay. Would you agree with me that with regard to ADV
disclosures that related to you personally, you had an even greater responsibility?

A [Malouf] Yes.

Q And you did understand that you had a responsibility to make full and
accurate disclosure in the ADVs regarding your ongoing relationship with Raymond
James?

A Idid.

Malouf Trial Tr. 11/20/2014 at 995:4-12.

DISPUTED Malouf had a responsibility to make disclosures on Forms ADV to the
extent he was aware they needed to be made or were not already made on Forms ADV.,
There is no evidence Hudson, Kopczynski, or Ciambor advised Malouf or brought it to
his attention that any additional disclosures regard Branch 4GE or RIJFS were
necessary, despite the fact that they had the nccessary information to provide such
advice. See also opposition to PFOF #98.
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100

All or most of the Form ADVs created between October 1, 2009 and April 12,
2010, portions of which are reflected in Exhibit 193, were provided to UASNM clients.

Q [McKenna] Okay. And I’ll just represent that it was only required to be
filed with the commission starting in January of 2011.
So, fair to say, then, that one of these form ADVs, if not all or most of them,
starting with the October 1, 2009, until the April 12, 2010 form, would have been
provided to UASNM customers?

MR. KING: Objection. Leading.
MR. McKENNA: That’s fair.
JUDGE PATIL: Cross-examination, S0 —

Q You can answer my question.
JUDGE PATIL: -- overruled.

A [Kopczynski] I believe it would have been fair that they would have
received those, yes.

Malouf Trial Tr. 11/21/2014 at 1377:13-1378:1.

Q [Jamieson] Okay. The second sentence in there, starts on the second line,
says, "Client acknowledges that adviser has delivered, and client has acknowledged
receipt and thoroughly read information providing disclosures in the form of ADV" --
“in the form of Form ADV Part II regarding the background of adviser's business
practices and fee schedules." Do you see that?

A [Owens] Mm-hmm.

Q And by signing this document on the last page, you acknowledge that you
had received and thoroughly read the information on that form; correct?

A I probably didn't read it word for word, but I looked over it.

Malouf Trial Tr. 11/20/2014 at 906:7-20.

DISPUTED

Kopczynski’s testimony is not evidence that the Forms ADV from October 1, 2009 to
April 12, 2010 were provided to UASNM clients. Kopczynski just agreed with the
leading question of counsel for the Division that ADV might have been delivered. But
no foundation was laid that Kopcynski had personal knowledge, or would have ever
been apprised of whether or not a UASNM customer would have been provided Forms
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ADV. There is no evidence that any particular Form ADV was provided to any
UASNM customer.

Ms. Owens’ testimony relates to the February 2008 Form ADV, which disclosed
Malouf’s ownership of Branch 4GE, and the potential conflict of interest disclosed
therein. There is no evidence she reviewed any ADV that omitted this information.

101

Form ADV Part II is an application under Section 207 of the Investment
Advisor’s Act.

Schedxg) Fof | apiean SECFie Muber: pae:
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See, e.g., Exhibit 24 at MaloufSEC 000542: “Applicant: UASNM, Inc. d/b/a Universal
Advisory Services”

UNDISPUTED

L.

Aiding or abetting UASNM'’s violations of Sections 206(1), (2), and 207: UASNM
made false statements in Forms ADV and on its website; Malouf knowingly or
recklessly provided substantial assistance

102

Malouf substantially assisted in the preparation of UASNM Forms ADV.

See Proposed Findings of Fact ##98-99.

DISPUTED Kopczynski and Hudson were delegated and accepted primary
responsibility for UASNM Forms ADV, such delegation was permissible.

FOF 55, 102, 108, 109, 110, 367, 369; COL 20, 21, 22,25 Malouf’s PCOL 79.
See also, opposition to PFOF ## 98-99.

103

As UASNM’s CEO and majority shareholder, Malouf had control over
UASNM’s Forms ADV.

See Proposed Findings of Fact ##98-99.

DISPUTED Kopczynski and Hudson were delegated and accepted primary
responsibility for UASNM Forms ADV, such delegation was permissible.
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FOF 55, 102, 108, 109, 110, 367,369, COL 20, 21, 22,25 Malouf’s PCOL 79.
See also, opposition to PFOF ## 98-99.

104

Malouf was at least extremely reckless in not disclosing his arrangement
with Lamonde such that it could be disclosed in UASNM’s Forms ADV.

See Proposed Findings of Fact ##96-99.

DISPUTED Kopczynski and Hudson were delegated and accepted primary
responsibility for UASNM Forms ADV, such delegation was permissible. Malouf
reasonably relied upon Kopczynski and Ciambor to ensure Form ADV disclosures
were adequate and accurate.

FOF 55, 102, 108, 109, 110, 367,369, COL 20,21, 22,25 Malouf’s PCOL 79.
See also, opposition to PFOF ## 98-99,

G.

Aiding and abetting and causing Section 206(4) violation: UASNM made false
website statements about independence, commissions, conflicts of interest, and best
execution; Malouf knowingly or recklessly provided substantial assistance

105

UASNM'’s website contained false statements about UASNM’s
independence, lack of compensation by commission, conflicts of interest, and best
execution.

At times, between 2008 and 2011, UASNM's website made the following statements:

"Uncompromised objectivity through independence, UASNM is not owned by any
product, company nor compensated by any commissions. This allows us to provide
investment advice devoid of conflicts of interest. UASNM may place trades through
multiple sources ensuring that the best cost/service/execution mix is met for its
clients."

"We do not accept commissions and we vigorously maintain our independence to
ensure absolute objectivity drives our decisions in managing our clients’ portfolios."
FOF #12,

Exs. 66, 68, and 69 contain UASNM’s website address and the language found on
those exhibits that “We do not accept commissions and we vigorously maintain our
independence to ensure absolute objectivity” and “UAS is not owned by any product
company nor compensated by any commissions. This allows us to provide
investment advice void of conflicts of interest” were very common statements
UASNM would use in marketing. FOF #131.
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ACA advised UASNM in the September 2007 Annual Report that the language in its
marketing materials "void of conflicts of interest" could be misleading, and
recommended removing it. FOF #85.

ACA advised UASNM in the December 2009 Annual Report that the language on its
website "void of conflicts of interest" could be misleading, and recommended
removing it. FOF #86.

The "void of conflicts of interest" language continued to appear on the UASNM
website and in marketing materials in 2008-2010. FOF #87.

UNDISPUTED that the statements were made on the website, but the
problems arose initially from Hudson and Kopczynski’s own conflicts of interest,
which they were informed of by ACA on two separate occasions and they took no
remedial action. There is also no evidence they notified Malouf of any problem or
that any remedial action was nccessary. The statements continued to be a problem
after Malouf was terminated from UASNM, and they were only removed in response
to an exam by the SEC in 2012. The responsibility for the website was assigned to
Kopczynski as CCO by UASNM’s compliance manual, he acknowledged he was
responsible for representations on the website, and he actually reviewed the website.
Hg. Exh. 346, p. 72 (ACA000432-0008356); Kopczynski Trial Tr. pp. 1354-1357.
Malouf delegated all compliance functions to Kopczynski as CCO, including the
website content, consistent with UASNM’s written compliance procedures, and
reasonably relied on Kopczynski to ensure the information was compliant. “My
responsibility as chief compliance officer was to take procedures and protocols that
were established in an effort to keep UASNM in compliance with the Commission's
regulations, and effectively work with the consultant to make sure anything that was
required along those lines would be taken care of.” (Kopczynski, Trial Tr. p. 1287)
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Malouf knowingly and recklessly provided substantial assistance regarding
the false website statements.

Malouf was the lead salesman for UASNM, and he was familiar with at least some of
the contents of its website. FOF #13.

While Malouf testified that he may not have read every work of UASNM’s website,
he was familiar with its contents in the 2008, 2009, and 2010 time frame. FOF #189.

Malouf’s understanding was that what’s on the UASNM website for the public to
consume is what’s important. FOF #190.

Mr. Malouf previously testified that he “probably read” statements on UASNM’s
website in 2008 about UASNM being independent and not charging commissions.

FOF #191.
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Q [McKenna] Did UASNM maintain a website during this period, 2008 to
20117

[Hudson] We did.

And did Mr. Malouf have any involvement in that website?

He did.

o o o P

What was his involvement in that?

A Well, he - in different generations of it, different versions of it, there was
a version that he and Mr. Womack really created together. There was another version
that he had hired the daughter of a client to develop. And so, for at least part of that
period, the website was something that he took the lead on developing.

Malovuf Trial Tr. 11/17/2014 at 157:3-16.

Q. [King] Allright. Let's talk for a minute about marketing materials and
the website. Who was responsible for the content of the website?

A [Malouf] Inits genesis, the gathering of information came from Scott
Womack. He ran it through me, I ran it through Joe. We had the office in California,
and it was put up on the website.

A few years later it was taken down and revamped by Twin Studios (sic), and
I think that's when we took off all the family office -- the professional football player
stuff we were looking at in Beverly Hills. There were two of those, but I was part of
the creative part of that.

Malouf Trial Tr. 11/20/2014 at 1137:25-1138:12.

DISPUTED The problems with the website arose from Hudson and Kopczynski’s
own conflicts of interest, which they were informed of by ACA on two separate
occasions and they took no remedial action. There is also no evidence they notified
Malouf of any problem or that any remedial action was necessary. The statements
continued to be a problem after Malouf was terminated from UASNM, and they were
only removed in response to an exam by the SEC in 2012. The responsibility for the
website was assigned to Kopczynski as CCO by UASNM’s compliance manual, and
he acknowledged he was responsible for representations on the website. Malouf
delegated all compliance functions to Kopczynski as CCO, including the website
content, consistent with UASNM’s written compliance procedures. It is undisputed
that Hudson and Kopczynski were never accused by the SEC of having aided and
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abetted UASNM’’s violation; Malouf was less culpable than Hudson and Kopczynski,
and should not be charged with aiding and abetting.

See Opposition to PFOF #105.
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As a participant in the agreement with Lamonde to receive payments related
to bond trades made through Raymond James, Malouf had a duty to disclose the
material aspects of that agreement.

See Proposed Findings of Fact ##23-31.

DISPUTED

This is not a finding of fact. Rather, the proposed finding as phrased is a conclusion
of law (i.e., whether a duty existed and who owed the duty). In any event, Hudson
knew about the sale of Branch 4GE and knew that LaMonde was making payments to
Malouf at the same time Malouf was directing bond trades to RJFS. As the
individual signing and attesting to the accuracy of the Forms ADV it was Hudson’s
duty to ensure the Form ADV accurately disclosed the potential conflict of interest of
which he was fully aware.

Kopcyznski was responsible for Forms ADV under the UASNM compliance manual.
See opposition to PFOF #23-31, 98, 99.
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Malouf failed to disclose material aspects of his agreement with Lamonde to
UASNM’s Chief Compliance Officer, Joe Kopczynski, and its Chief Operating
Officer, Matt Keller.

See Proposed Finding of Fact #79.

DISPUTED See opposition to PFOF #79. Additionally, Kopczynski admitted he
believed the sale of Branch 4GE would have involved payments over time from
LaMonde to Malouf, similar to the terms of his sale of UAS to Malouf and Hudson in
2004. (Kopczynski, Trial Tr. pp. 1331-1332). Additionally, the payments to
LaMonde were broadcast openly throughout the office on those occasions when
Malouf would ask LaMonde about the status of payments, resulting in at least one or
two open arguments about the payments. According to Hudson:

. .. But certainly, you

12 know, it's common for practices to be sold with

13 seller financing, so maybe in a brokerage firm as

14 well. And since Dennis had said capital gains,

15 either Moe had came up with money or he borrowed
16 money.

17 Q And you, during these times when Mr. Malouf

18 would say where is my check or talk about his check,
19 did you ever discuss the amounts or hear anything
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20 about the amounts at all that the checks were for?
21 A It's possible I may have heard it. I

22 don't -- wasn't -- if I did, it wasn't regular,

23 wasn't me asking about them, It's possible Dennis
24 might have said an amount sometime. I really don't

25 know. I don't remember hearing anything like that.

Q Do you ever remember forming an opinion or

2 view in your head whether the amounts were
substantial, more than 5,000, 10,000 or 15,000, on a
regular basis?

A 1 don't know about on a regular basis. I

know they got in an argument a few times about it,
7 pretty heated, so I guess I would assume it was

[« )W S 2 IR V)

8 substantial probably.
Hg. Exh. 229, Hudson Inv. Tr. pp. 104-105.

The fact that LaMonde was making payments to Malouf, according to Hudson,
“wasn’t a hidden thing,” and Hudson assumed they payments for the purchase of
Branch 4GE:

... But in terms of talking to him about his
24 own business, what are you doing with Moe on -- how

25 1is he paying you? I didn't really have those
discussions, although, T knew that Moe was giving him

2 checks and it was pretty -- wasn't a hidden thing,
3 QDid he ever confirm with you that the

4 checks were for the sale of the business?

5 A Idon't think he ever said, you know, these

6 checks are, you know, for the sale of the business,

7 but they were -- I probably assumed that.
Exh. 229, Hudson Inv. Tr. pp. 106-107
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Malouf caused false statements about UASNM’s independence and receipt of
commissions, and about his receipt of a Bachelor of Science degree to appear on
UASNM’s Forms ADV and its website.

See FOF##335-336; Proposed Findings of Fact ##102-108.

DISPUTED See opposition to PFOF ## 102-108, in particular ##105 and 108.

110

As UASNM’s CEO and majority shareholder, Malouf had control over
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UASNM’s website,

See Proposed Findings of Fact #106.

DISPUTED See opposition to PFOF ##105-106.

111

Malouf was at least extremely reckless in not disclosing his arrangement with
Lamonde such that it could be disclosed in UASNM’s Forms ADV.

See Proposed Findings of Fact ##102-110.

DISPUTED

This is not a finding of fact. Rather it poses the question of whether Malouf’s alleged
conduct was “extremely reckless” and is thus a proposed conclusion of law. In any
event, Malouf delegated duties regarding the Forms ADV to Kopczynski, who had
extensive experience as a CCO, and Hudson, the CFO. Both had knowledge or
access to knowledge regarding the sale of Branch 4GE and the payments to
LaMonde.

See opposition to PFOF ## 102-110.

H.

Miscellaneous

112

Item 12.B of Form ADV Part II (and Item 12.A of the new Part 2A) requires an
investment adviser to disclose the factors considered in selecting brokers and
determining the reasonableness of their commissions.
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Drokers or st campany for 116 porchase of soris: *ro-Joad™ fiinds,

Ex. 24 at UASNMO0442,

UNDISPUTED, but note that Item 12.A requires this, not 12.B.
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Malouf’s conduct was repetitive and long-lasting. Over three plus years,
Malouf received 74 payments from Lamonde based upon UASNM trades executed
through the Raymond James branch he sold to Lamonde, totaling $1,068,084.13.

See Proposed Finding of Fact #16.
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Exhibit 201.

DISPUTED Malouf has worked in the securities industry for 31 years. During that
time he has a clean record. The conduct at issue is confined to a three year period
involving unique circumstances surrounding the sale of Branch 4GE to LaMonde, a
one-time event. It was suggested to him that he sell the branch by RJFS, who also
provided him with a template agrecment to complete the sale. Malouf believed that
the sale of Branch 4GE was completed appropriately and he did not withhold
information from anyone regarding the sale. The sale involved one transaction (sale of
the branch, one payment amount (40% of branch commissions), paid in installments
over a four-year period.

114

In summary, from January 2008 until at least June 2010, Malouf failed to
disclose to UASNM clients, UASNM employees, and UASNM’s outside compliance
consultant the details of his arrangement with Lamonde to be paid for trades cxecuted
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though Lamonde’s Raymond James branch.

See Proposed Findings of Fact ##79-84, 87, 88; FOF ##34, 35, 136, 151, 153, 154.

DISPUTED Opposed as repetitive and argumentative. See opposition to PFOF ##
79-84, 87, 88, and 105.
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Bell testified that the account transfer could have occurred without Lamonde
or Malouf providing a list of accounts.

Q  Now, in order to accomplish a transfer of accounts, would it have been
necessary for either Mr. Malouf or Mr. Lamonde to have provided a list of the accounts
to transfer?

A Not with this type of transition, no.
Q Why not?

A Because we would be able to pull the accounts under those particular rep
numbers and systematically make that change.

Malouf Trial Tr. 11/19/2014 at 635:9-17.

UNDISPUTED that Bell said this, although Bell did not testify that the transfer in fact
occurred without LaMonde or Malouf providing a list of accounts. In fact, the
evidence showed that a list was provided. See Hg. Exhibits 514 and 515 (indicating
Malouf sent a list to RIFS).

116

As CEO and head of UASNM’s marketing efforts, Malouf had responsibility
for ensuring that the information on UASNM’s website was accurate.

Proposed Finding of Fact #106.

Q. [McKenna] During the period of 2008 until May 2011, what [who] at UASNM
led its marketing efforts?

A. [Hudson] Well like I said before, we were all advisors and we all had areas of
different responsibility and marketing, and business development would be Mr.
Malouf's expertise.

Q. And would that fall under his ambit not because of his expertise, but also
because of his role as chief executive officer and majority shareholder?

A. Clearly uninvolved in every RFP. In terms of producing marketing materials
that would be his area of responsibility.
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Q. Did UASNM maintain a website during this period, 2008 to 2011?
A. Wedid.
Q. And did Mr. Malouf have any involvement in that website?
A. Hedid.
Q. What was his involvement in that?
A. Well, he -- in different generations of it, different versions of it there was a
version that he and Mr, Womack really created together. There was another version
that he had hired the daughter of a client to develop. And so, for at least part of that

period, the website was something that he took the lead on developing.

Malouf Trial Tr. 11/17/2014 at 156:16-157:16.

DISPUTED

Hudson’s self-serving assertion is contradicted both by UASNM’s
compliance manual and the testimony of the CCO, Kocpczynski, who admitted his
that the responsibility for the website was his and that he actually reviewed it for
accuracy. See opposition to PFOF #105.

VI.  Proposed Conclusions of Law

Broker activity can be evidenced by such things as regular participation in
securities transactions, receiving transaction-based compensation or commissions (as
opposed to salary), a history of selling the securities of other issuers, involvement in
advice to investors and active recruitment of investors.

See, e.g., SEC v. George, 426 F.3d 786, 797 (6th Cir. 2005); SEC v. Kenton Capital,
Ltd., 69 F. Supp. 2d 1, 12-13 (D.D.C. 1998).

UNDISPUTED, though receipt of commissions is the “hallmark” of a broker. S.E.C.
v. Kramer, 778 F. Supp. 2d 1320, 1334-35 (M.D. Fla. 2011), and the evidence showed

no commissions were received. The payments were based on the purchase price
agreed by Malouf and LaMonde.

Transaction based compensation is not a prerequisite to finding liability for
acting as an unregistered broker-dealer.
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Bandimere, ID Release No. 507, 2013 WL 5553898, at *52, 82 (October 8, 2013)
(finding that “[e]ven assuming [Respondent] did not receive transaction based
compensation, the evidence that he acted as an unregistered broker is overwhelming”).

UNDISPUTED, though receipt of commissions is the “hallmark™ of a broker. S.E.C.
v. Kramer, 778 F. Supp. 2d 1320, 1334-35 (M.D. Fla. 2011), and the evidence showed
no commissions were received. The payments were based on the purchase price
agreed by Malouf and LaMonde. Further, Bandimere is distinguishable. Although
Bandimere offered and sold securities, which were later determined to be a Ponzi
scheme, Bandimere had never been registered with the Commission as a broker, dealer
or investment adviser. Conversely, Malouf was a registered investor adviser. Thus, his
conduct of meeting with and soliciting clients and providing advice to investors as to
the merits of securities is consistent and typical of an investment adviser — not a broker.
Further, the court in Bandimere determined that he “received compensation of 10% of
investors’ monthly returns from IV Capital and 2% each month of investors’ capital in
UCR?” and therefore received transaction-based compensation. Malouf did not receive
commissions. Payments Malouf received from LaMonde were a portion of revenues
earned by Branch 4GE paid as consideration for the purchase of the branch pursuant to
the PPA.

IM-2420-2 provides that “payment of compensation to registered
representatives after they cease to be employed by a member of the Association — or
payment to their widows or other beneficiaries — will not be deemed in violation of
Association Rules provided bona fide contracts call for such payment,” provided also
that the unregistered representative does not solicit new business or open new accounts.

IM-2420-2, Continuing Commissions Pollcy

The Board of Govemnors has hald that the payment of continulng commisstons In connection with the sale of securities
Is not lmlfroper 60 long as the persan recelving the commisslons remalns a registered representative of a member of the
Assoclation,

However, paymen! of compensation {o reglstered representatives afler they cease to ha employed by a member of
{he Assoclation — or payment to thelr widows or other banaficlaries — will not be deemed In viciation of Assacliation Rules,
provided bona fide conlracts call for such payment.

Also, a deater-member may enter Into a bona fide contract with enolher dealer-member to (ake over end service his
accounts and, after he ceases to be a member, to pay to him or to his widow or other beneficlary continuing commissions
generated en such accounts,

An arrangemant for the payment of continuing commissions shall not under any clrcumstances be deemed to parmit
the solicitation of new business or the opaning of new accounts by persons who are not reglstered, Any arrangemant for
payment of continuing commisslons must, of course, conform with any applicable laws or regulations.

This pollcy racognizes the validity of contracis entered Into In good faith betwean employers and employeas at the
{ime the employees are ragistered rapresentatives of the employing members. Such a contract may vest in an employee
tha right to recelve continuing compansation on business done In the evenl the employae retires and the right to designate
such payments to his widow or other beneficlary.
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Exhibit 234 at 4.

UNDISPUTED

The 2008 SIFMA no-action letter explicitly references three prior no-action
letters issued in 1993, 1994 and 1998 respectively, prior to Malouf’s sale of the RJFS
branch, that contain requirements similar to those in the SIFMA letter, most notably the
requirement that the retiring representative sever association with any broker, dealer, or
investment adviser, and not engage in the securities business.

or her lo:mer clients, the retiring ’ﬂnanolal consultant will term!nata his or her assoc!ation with the company,
and will not be assoclated wi qther broker. dealer. ‘municlpal seourltles dealer, gwemment securities
dezler, Investment adviser, or Investment company, nof hold himself or herself out es belng so assoclated, and
the retiring financlal consultant will not engage in the securities business in any fashion, If a retiring financial

1 IR e wee

transacllons with them Upon retlremem, the fotmer Flnanetal Consullant must sever his assoclation with
Shedrson, and he may not be assoclated with any other broker, dealer. or Investment adviser (nor hold himsel!

-out a3 belng 8o assaclated) during the term of the agreement, In short, the Financlel Consultant may not engage
in the securies business in any fashlon.

The Parlicipant will recelve no compensation for new account referrals afler retirement, and the Participant

will agree that, during the three-year period, he or she will not (a) contact former cliants, directly.or ndirectly,

for the purpose or with the effect of soliciting them to maintain securities accounts or to engage In secuiities
transactions, (b) discuss securities accounts or securitles transactions with former cllents, (c) maintain any.
license as a registered or.associated f \person of, or otherwise be assoclated with, PS) or any olhar broker, dealer,
municipal securilies dealer. govemment securities dea!er. invesiment adviser, or [nvestment company, or hold
himself or hersslf out as being so assaolated, or (d) engage In the securities business in any other manner, The

lno and all p:evalling policies, procedutes and mtes of Gmntal 'l‘he Pa:ﬁcipant further ¢ agxees lhat. after
the mﬁmmmt date, hie/she will not contact former clients, direotly or indireotly, for the purpose or with
the effect of soliciting them to maintain seourities acoounts or to engage in sccurities transactions, will not
disouss seourities accounts or securitics transactions with former olionts, will not maintain any license a5 a
registered person or otherwise be associated with Grunta! o any other bmker dea!er, munioipal securities
dealer, government securities dealer, investment compeny or investment. adviacr or hold himselflhmelf

: associated and will not engage in the securities industry to any other extent or manner
‘which would require the Partioipant to register with any regulatory or self-regulatory organizations,
.agenoles, commissions or exchanges,

the agreement, Upon retirement of the retiring financlat consultant and during the term of the agreement, the
rellring financlal consultant will not contact, elther directly or indirectly, his or her former clients for the purpose
of sollolting them to engage In securitles transactions, and will nol discuss securlties transactions with his

or her former cilents, the retiring financlal consuitant will terminate his or her asscolation with the company,
and will not be assoclated with any other broker, dealer, municipal securlties dealer, goverament securllies
dealer, Investment adviser, or Invesiment company, nor held himself or herself out as belng so assoclated, and
the retring financlal consullam will not engage In the securities business In any fashlon. If a retiring financial
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The Participant will receive no compensation for rew account referrals after retirement, and the Participant

will agree that, during the three-year perlod, he or she will not (a) contact former clients, directly or indirectly,

for fhe purpose or with the effect of soliciling them to malintain securilies accounts or to engage in securitles
transactions, (b) discuss securities accounts or securities transactions with former clients, (c) melntain any
license as a registered or assoclated parson of, or otherwise be associated with, PS| or any other broker, dealer,
municlpal securities dealer, govemment securiiies dealer, Investment adviser, or investment company, or hold
himself or herself out as balng so assoclated, or (d) engage in the securities business In any other manner. The

Inc., and all prevailing policies, procedures and rules of Gruntal. The Participant further agrees that, after
the retirement date, he/she will not contact former olients, directly or indirectly, for the purpose or with
the effect of soliciting them to maintain securities acoounts or to engage in securitics transactions, will not
discuss seourities accounts or securities trangsactions with former clients, will not maintain any license as a
registered person or otherwise be assoviated with Gruntal or any other broker, dealer, municipal securities
dealer, government securities dealer, lnyestment company or investment advisor or hold himselfherself
which would require the Pamcxpant to register with any regulatory or self-regulatory organizations,
agencles, commissions or exchanges,

Ex 4 to Division’s Pre-Hearing Brief at 2, 3, 9, and 13.

UNDISPUTED, however IM 2420-2 does not set forth any requirement that a broker
retire from the securities industry, nor did the template PPA provided by RFJS, both of
which Malouf relied on in guiding his sale of Branch 4GE. See PCOL # 3.

Q All right. So, you're reading that paragraph. Is there anything in there that
references retirement as a requirement?

A The information about how he can pay his widow or beneficiary?

Q Well, it says, "to pay him or to his widow or other beneficiary."

A Right. Right.

Q So nothing in there about retirement?

A Not to my knowledge.

Malouf Trial Transcript 11/20/14 at 1044:12-21

“SEC no-action letters constitute neither agency rule-making nor adjudication and thus
are entitled to no deference beyond whatever persuasive value they might have, see
Morales v. Quintel Entm't, Inc., 249 F.3d 115, 129 (2d Cir.2001); N.Y. City Employees’
Ret. Sys. v. SEC, 45 F.3d 7, 13 (2d Cir.1995); Amalgamated Clothing & Textile
Workers Union v. SEC, 15 F.3d 254, 257 (2d Cir.1994). Indeed, “[e]ven when district
courts have ruled in accord with no-action letters, they almost always have analyzed
the issues independently of the letters.” N.Y. City Employees' Ret. Sys., 45 F.3d at 13."

FINRA Interpretive Letters prior to Malouf’s sale of the RJFS branch to
Malouf also instructed selling brokers that they could not “solicit new business, open
new accounts, or service the accounts generating the continuing commission

payments.”

105




NASD [-2420-2 ("Continuing Commissions Palicy”) provides that member firms are permitied to pay continuing
commisslons to reglstered representatives after they ¢ease to be employed by a member, if, among other things, a
bona fide contract between the member and the registered representative calling for the payments was entered into In
good falth while the person was a registered representalive of the employing member. The arrangement may not
pemit RR to solicit new business, open new accounts, or service the accounls generating the continuing commission
paymenis. Based on the facts you have provided, and assuming a bona fide conlract covering the arrangement is duly
executed, RR would be eliglbls to receive continuing commissions frem Commonwealth under NASD [M-2420-2.

Exhibit 166 at 1.

UNDISPUTED, but see opposition to PCOL #4 regarding the fact that no-action
letters are not agency rules or adjudication, and are entitled to no deference. Further,
there is no evidence Malouf solicited new business for Branch 4GE, opened any new
accounts, or serviced the accounts at Branch 4GE.

Scienter may be established by showing extreme recklessness.

SEC'v. Steadman, 967 F.2d 636, 641-42 (D.C. Cir. 1992).

UNDISPUTED

One of an investment adviser’s “basic duties” under Section 206 is to ensure
that its clients’ transactions are executed “in such a manner that the client’s total cost or
proceeds in each transaction is the most favorable under the circumstances.”

In re Kidder, Peabody & Co., Inc., Rel. No. 34-8426, 43 SEC 911, 915 (Oct. 16, 1968)
(settled).

UNDISPUTED

Failure to seek best execution or to conduct best execution review constitutes a
violation of Section 206(2) and 207 of the Advisers Act.

Jamison, Eaton & Wood, Inc., Rel. No. 1A-2129, 2003 WL 21099127, at *1 (May 15,
2003) (settled). (“By failing to disclose its potential conflict of interest and other
brokerage options, and by failing to seek to obtain best execution, Jamison violated
Sections 206(2) and 207 of the Advisers Act.”)

UNDISPUTED
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An adviscr’s failure to seek best execution for clients can be established by
showing that clients paid higher commissions with no apparent corresponding benefit.

Jamison, Eaton & Wood, Inc., Rel. No. 1A-2129, 2003 WL 21099127, at *6 (May 15,
2003) (settled).

“Taking into consideration the higher commissions paid by some of Jamison's clients,
and the lack of any apparent corresponding benefit such as better trading prices,
Jamison failed to seek to obtain best execution for these clients.”

DISPUTED The language from Jamison is accurately quoted, but does not support
the proposed conclusion of law. According to the SEC’s guidance, which is the only
regulatory guidance cited by either party, best execution “is nof [determined by] the
lowest possible commission cost but whether the transaction represents the best
qualitative execution for the managed account.” Interpretive Release Concerning the

Scope of Section 28(e) of the Securities Exchange Act of 1934, Exchange Act Release

No. 23,170 (Apr. 23, 1986) (emphasis added). An investment adviser must consider a
number of qualitative and quantitative factors when trying to achieve best execution,
not just the amount of commission. See COL 23.

The only specific SEC requirement for ensuring compliance with best execution is
“periodic and systematic review” of the procedures employed for best execution. See
Exchange Act Release No. 23,170 (Apr. 23, 1986). Indeed, in Jamieson, it was
determined that the firm “did not periodically and systematically review its brokerage
arrangements” and “thereby failed to seek to obtain best execution for these clients.”
2003 WL 21099127, at *6 (“[f]or long-standing clients who selected their own RRs
and broker-dealers prior to the time that Jamison entered into a bank clearing
arrangement, Jamison did not periodically and systematically review its brokerage
arrangements. Eventually, as new business practices evolved, Jamison failed to
disclose that other brokerage arrangements (which may have provided better
execution) were available, and Jamison thercby failed to seek to obtain best execution
for these clients.”)

10

Section 10(b) of the Exchange Act and Rule 10b-5 thereunder prohibit any
person from employing a fraudulent scheme, making misstatements or omissions of
material fact, or engaging in any practice or course of business that operates as a fraud
upon any person in connection with the purchase or sale of a security.

15 U.S.C. § 78j(b) and 17 CF'R § 240.10b-5.

UNDISPUTED
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11

“To be liable for a scheme to defraud, a defendant must have ‘committed a
manipulative or deceptive act in furtherance of the scheme.””

SEC v. Fraser, 2010 U.S. Dist. LEXIS 7038, at *23 (D. Ariz. Jan. 28, 2010), quoting
Cooper v. Pickett, 137 F.3d 616, 624 (9th Cir. 1997).

UNDISPUTED

12

The defendant must have engaged in conduct that had the principal purpose and
effect of creating a false appearance of fact in furtherance of the scheme.

Simpson v. AOL Time Warner, Inc., 452 F.3d 1040, 1048 (9th Cir. 2006), vacated on
other grounds by Simpson v. Homestore.com, 519 F.3d 1041, 1041-42 (9th Cir. 2008).

“We hold that to be liable as a primary violator of § 10(b) for participation in a
“scheme to defraud,” the defendant must have engaged in conduct that had the
principal purpose and effect of creating a false appearance of fact in furtherance of the
scheme.”

UNDISPUTED

13

Section 207 of the Advisers Act makes it unlawful for any person willfully to
make any untrue statement of a material fact or omit to state any material fact required
to be stated in a report filed with the Commission, including Form ADV.

Vernazza v. SEC, 327 F.3d 851, 858 (9" Cir. 2003).

“Advisers Act § 207 criminalizes willfully making false statements of material fact, or
material omissions, in applications or reports to the Commission, such as a Form
ADV.”

UNDISPUTED

14

The materiality standard for Section 207 claims is essentially the same as for
violations of Section 206.

Vernazza v. SEC, 327 F.3d 851, 858 (9" Cir. 2003).

“Although scienter is required for some of these violations, the element of a materially
false statement is satisfied by essentially the same conduct for all of the statutes in
question.”
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UNDISPUTED

15 Section 207 does not require a showing of scienter.
Jamison, Release No. 1A-2129, 2003 WL 21099127, at *6.
UNDISPUTED

16 An investment adviser can violate Section 207 by failing to adequately disclose
the factors considered in selecting a broker or by misstating that it would seek to obtain
best execution.

DISPUTED No authority has been cited that supports this proposition.

17 Advisers Act Section 206(4) prohibits a registered investment adviser from
engaging “in any act, practice, or course of business which is fraudulent, deceptive, or
manipulative[,]” including those defined by the Commission.
15U.S.C. § 80b-6(4).

UNDISPUTED

18 Neither scienter nor proof of client harm is required under Adviser’s Act
Section 206(4).
SEC v. C.R. Richmond & Co., 565 F.2d 1101, 1105 (9th Cir. 1977), citing SEC v.
Capital Gains Research Bureau, Inc., 375 U.S. 180, 84 S.Ct. 275, 11 L.Ed.2d 237
(1963).
“The court there also held that the Commission does not have to show, in injunctive
actions, that an investment adviser's activities injured his clients or were intended to
harm clients or prospective clients.”
UNDISPUTED

19 Rule 206(4)-1(a)(5) prohibits a registered investment adviser from publishing,

circulating, or distributing advertisements containing untrue statements of material
facts, or that are otherwise false or misleading.

17 CER § 206(4)-1(a)(5).

UNDISPUTED
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20

A website can be considered an advertisement for purposes of violations of
Rule 206 and Section 17(a).

Fields, Release No. 474, 2012 WL 6042354, at *12 (Dec. 5, 2012).

“Fields's misrepresentations on Platinum's website violated Securities Act Section
17(a), and his misrepresentations on the AFA website and in AFA's Form ADV and
brochure violated Advisers Act Sections 206(1), 206(2), and 206(4) and Rule 206(4)-

1(a)(5).”

UNDISPUTED

21

To establish aiding and abetting liability, the Commission must show: “that a
principal committed a primary violation; (2) that the aider and abettor provided
substantial assistance to the primary violator, and (3) that the aider and abettor had the
necessary ‘scienter’- i.e, that she rendered such assistance knowingly or recklessly.”

Graham v. S.E.C., 222 F.3d 994, 1000 (D.C. Cir. 2000); see also First Interstate Bank
of Denver v. Pring, 969 F.2d 891, 898 (10th Cir. 1992).

DISPUTED as incomplete S.E.C. v. Slocum, Gordon & Co., 334 F. Supp. 2d 144,
184 (D.R.I. 2004) (“To establish its claim for aiding and abettmg, the Division must
show: (1) a primary or independent securities law violation by an independent violator;
(2) the aider and abettor's knowing and substantial assistance to the primary securities
law violator; and (3) awareness or knowledge by the aider and abettor that his role was
part of an activity that was improper.”).

22

The Tenth Circuit applies a “recklessness” standard for aiding and abetting
liability and the D.C. Circuit requires a showing that the aider and abettor acted with
“extreme recklessness.”

“We hold that in an aiding-and-abetting case based on assistance by action, the scienter
element is satisfied by recklessness.”

First Interstate Bank, 969 F.2d at 903.

“Two of our decisions, rendered aﬁer Investors Research, make this point. G; aham V.

Both hold that “extreme recklessness” may support aiding and abetting 11ab1hty »?

Howardv. SEC, 376 F.3d 1136, 1143 (D.C. Cir. 2004).

UNDISPUTED
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23

Negligence is sufficient to establish liability for causing a violation when a
person is alleged to have caused a primary violation that does not require scienter.

KPMG Peat Marwick, Release No. 34-43862, 2001 WL 34138819 (Jan. 19, 2001),
aff'd, KPMG v. SEC, 289 F.3d 109 (D.C. Cir. 2002).

“ORDERED that KPMG LLP (formerly known as KPMG Peat Marwick LLP) ccase
and desist from committing any violation or future violation of Rule 2-02(b) of
Regulation S-X, or from being a cause of any violation or future violation of Section
13(a) of the Securities Exchange Act of 1934 or Rule 13a-1 thereunder due to an act or
omission KPMG LLP knows or should know will contribute to such violation, by
having any transactions, interests, or relationships that would impair its independence
under Rule 2-01 of Rugulation (sic) S-X or under Generally Accepted Auditing
Standards (GAAS).”

DISPUTED as incomplete. According to the case law relied on by the Commission,
KPMG v. KPMG Peat Marwick, SEC Release 34-43862; KPMG v. SEC, 289 F.3d 109
(D.C. Cir. 2002), this standard is limited only to cease-and-desist proceedings under
Section 21C of the Exchange Act. See 15 U.S.C. § 78u-2(c).

24

“While it is unnecessary to show that an aider and abettor knew he was
participating in or contributing to a securities law violation, there must be sufficient
evidence to establish ‘conscious involvement in impropriety.’”

SEC v. Slocum, Gordon & Co., 334 F. Supp. 2d at 184. Respondent’s Pre-Hearing
Brief at 16.

UNDISPUTED

25

“This involvement may be demonstrated by proof that the aider or abettor
‘had general awareness that his role was part of an overall activity that [was]
improper.”

SEC v. Coffey, 493 T.2d 1304, 1316 (6™ Cir. 1974); Respondent’s Pre-Hearing Brief
at 16.

UNDISPUTED

26

In order to establish the element of willfulness, the Division must show that
Malouf merely intended to engage in the action alleged regardless of his knowledge
that the act constituted a violation of the securities law.

SEC v. Moran, 922 F. Supp. 867, 900 (S.D.N.Y. 1996); Respondent’s Pre-Hearing

11




Brief at 15.

UNDISPUTED

27

The element of substantial assistance is met when, based upon all the
circumstances surrounding the conduct in question, a defendant’s actions are a
‘substantial causal factor’ in bringing about the primary violation.

SECv. K.W. Brown & Co., 555 F. Supp. 2d 1275, 1307 (S.D. Fla. 2007);
Respondent’s Pre-Hearing Brief at 18.

UNDISPUTED

28

“Reckless conduct is, at the least, conduct which is highly unreasonable and
which represents an extreme departure from the standards of ordinary care ... to the
extent that the danger was either known to the defendant or so obvious that the
defendant must have been aware of it.”

Rolfv. Blyth, Eastman Dillon & Co., 570 F.2d 38, 47 (2d Cir. 1978); Respondent’s
Pre-Hearing Brief at 19. .

UNDISPUTED

29

To establish a defense of reliance on others Malouf must show that he did not
withhold any material information from the professional on whom he purports to
rely.

Provenz v. Miller, 102 F.3d 1478, 1491 (9" Cir. 1996), citing C.E. Carlson, Inc. v.
SEC, 859 F.2d 1429, 1436 (10" Cir. 1988).

“If it is true that defendants withheld material information from their
accountants, defendants will not be able to rely on their accountant's advice as proof
of good faith. See C.E. Carlson, Inc. v. SEC, 859 F.2d 1429, 1436 (10th Cir.1988)
(stating that full disclosure to professional must be established to support the defense
of reliance on expert opinion).”

UNDISPUTED; however the evidence shows that all material witnesses were aware
of the essential facts regarding the sale of the branch, and that Malouf did not withhold
any material information. As such, reliance on professional advice negates a finding of
willfulness. S.E.C. v. Slocum, Gordon & Co., 334 F. Supp. 2d 144, 181-82 (D.R.L
2004).

30

By its express wording, Section 2462 applies only where the SEC seeks relief
that a court deems punitive — “any civil fine, penalty, or forfeiture, pecuniary or

112

([}



otherwise.”

§ 2462. Time for commencing proceedings
Except as otherwise provided by Act of Congress,
an action, suit or proceeding for the enforcement
of any civil fine, penalty, or forfeiture,

pecuniary or otherwise, shall not be entertained
unless commenced within five years from

the date when the claim first accrued if, within
the same period, the offender or the property is
found within the Unitcd States in order that

proper service may be made thereon.

28 U.S.C. § 2462.

DISPUTED. The five-year statute of limitations contained in 28 U.S.C. § 2462 applies
to all forms of relief sought by the Division. SEC v. Graham, 21 F. Supp.3d 1300,
1308-10 (S.D. Fla. 2014). See Malouf PCOL 55, 56.

31

Section 2462 does not limit the time for the SEC to file claims seeking
equitable or remedial relief such as disgorgement, permanent injunctions, or officer
and director bars.

Equitable relief in SEC enforcement actions may include orders of
disgorgement, injunctions against future violations, or imposition of an officer and
director bar. Some courts have held that some or all of these equitable remedies are
exempt from § 2462's limitations period as a matter of law. See Kelly, 663 F.Supp.2d
at 286 (citing cases); Zacharias v. SEC, 569 F.3d 458, 473 (D.C.Cir.2009) (holding
disgorgement not punitive). Other courts have engaged in a fact-intensive inquiry to
determine whether the equitable remedies sought in a particular case are remedial or
punitive. See SEC v. Alexander, 248 F.R.D. 108, 115-16 (E.D.N.Y. 2007)
(discussing alternative approaches); Johnson v. SEC, 87 F.3d 484, 488
(D.C.Cir.1996). This unsettled question is immaterial to this case, as the district court
undertook the fact-intensive inquiry articulated in Johnson and applied in Jones.
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SEC v. Quinlan, 373 Fed. Appx. 581, 588 (6th Cir. 2010) (affirming district
court’s conclusion that “the risk to the investing public outweighed the severe
collateral consequences of the equitable relief, and, therefore, that the permanent
injunction and officer and director bar were remedial rather than punitive.”); see also
Zacharias v. SEC, 569 F.3d 458, 471-72 (D.C. Cir. 2009) (“[A]n ‘order to disgorge
is not a punitive measure; it is intended primarily to prevent unjust enrichment.’”’)
(citations omitted); SEC v. Packetport.com, Inc., 2006 WL 2798804, *3 (D. Conn.
Sept. 27, 2006) (granting motion to strike statute of limitations affirmative defense
because SEC sought only “equitable relief in the form of,, inter alia, disgorgement,
officer and director bars, and injunctions”).

DISPUTED. The five-year statute of limitations contained in 28 U.S.C. § 2462
applies to all forms of relief sought by the Division. SEC v. Graham, 21 F. Supp.3d
1300, 1308-10 (S.D. Fla. 2014) (“In essence, the SEC's argument in this case is that
because the words “declaratory relief,” “injunction,” and “disgorgement” do not appear
in § 2462, no statute of limitations applies. The principles underlying the Supreme
Court's decision in Gabelli, however, counsel against accepting the SEC's argument.)
See also Malouf PCOL 55, 56. Moreover, the express language of § 2462 includes the
forms of relief sought here by the Division: “disgorgement, permanent injunctions, or
officer and director bars” are all “penalt[ies], or forfeiture[s], pecuniary or otherwise .
...” There is no legitimate dispute that the relief sought is penal in nature, and is
both “pecuniary” and “otherwise.” See Division’s PCOL #44, in which it cites case
law describing a bar as a “sanction.” “Sanction: Penalty or other mechanism of
enforcement used to provide incentives for obedience with the law or with rules and
regulations.” Black’s Law Dictionary, Sixth Ed. 1990.

32

The continuing violation doctrine provides that an action is timely filed if it is
filed within the required limitations period measured from the date the unlawful
conduct stopped.

Denial of defendant's limitations argument is also appropriate in light of the SEC's
reliance on the continuing violation doctrine. Under that doctrine, if the alleged
unlawful practice continues into the limitations period, the complaint is timely if filed
within the required limitations period (in this case, five years) measured from the end
of that practice. See Havens Realty Corp. v. Coleman, 455 U.S. 363, 380-81, 102
S.Ct. 1114, 71 L.Ed.2d 214 (1982).

SEC v. Kovzan, 807 F. Supp. 2d 1024, 1035-36 (D. Kan. 2011); see also SEC v.
Geswein, 2011 WL 4541303, *2 (N.D. Ohio Sept. 29, 2011) (equitable tolling
includes the continuing violations doctrine); SEC v. Huff; 758 F. Supp. 2d 1288, 1340
(S.D. Fla. 2010) (“[W]here the appropriate facts exist, the ‘continuing violations’
doctrine may apply to the statute of limitations in SEC enforcement actions.”); SEC

114

(1)



v. Kelly, 663 F. Supp. 2d 276, 288 (S.D.N.Y. 2009) (rejecting motion to dismiss
SEC’s claim for penalties on statute of limitations grounds because continuing
violation doctrine in combination with a tolling agreement made the claims timely
filed); but ¢f.,, SEC v. Caserta, 75 F. Supp. 2d 79, 89 (S.D.N.Y. 1999) (“[I]t is not at
all certain that the continuing violation doctrine applies in securities fraud actions.”);
SEC v. Jones, 2006 WL 1084276, *4-5 (S.D.N.Y. Apr. 25, 2006).

UNDISPUTED regarding what the doctrine provides, but DISPUTED that the
doctrine applies in this case. See Respondent’s Response to Division’s Post-Trial
Brief at pp. 17-18. Further, the statute runs from the date of the conduct, and there is
no applicable “fraud discovery rule.” Gabelli v. S.E.C., 133 Ct. 1216, 1222-24 (2013).

33

Section 21C of the Exchange Act provides that, if the Commission finds that
any person has violated any rule or regulation under the Exchange Act, the
Commission may publish its findings and enter an order requiring any person that
was a cause of the violation to cease and desist from causing any future violation of
the same provision, rule, or regulation.

15 U.S.C. §78u-3(a).

UNDISPUTED

34

In deciding whether to issuc a ccase-and-desist order, the court must consider
whether there is a reasonable likelihood of future securities violations.

KPMG Peat Marwick LLP, Rel. No. 34-43862, 2001 WL 47245 at *26 (Jan. 19,
2001).

UNDISPUTED

35

In the ordinary course, a past violation suffices to establish a risk of future
violations.

Id

DISPUTED as incomplete; see WHX Corp. v. SEC, 362 F.3d 854, 859 (D.C. Cir.
2004) (“Under this view, apparently, the ‘risk of future violation’ element is satisfied if
(1) a party has committed a violation of a rule, and (2) that party has not exited the
market or in some other way disabled itself from recommission of the offense. Given
that the first condition is satisfied in every case where the Commission sceks a cease-
and-desist order on thc basis of past conduct, and the second condition is satisfied in
almost every such case, this can hardly be a significant factor in determining when a
cease-and-desist order is warranted. The Commission itself has disclaimed any notion
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that a cease-and-desist order is ‘automatic’ on the basis of such an almost inevitably
inferred risk of future violation. See KPMG, 289 F.3d at 124-25.”)

“The ‘risk of future violation’ cannot be the sole basis for its imposition of the [cease
and desist] order, as the SEC's standard for finding such a risk is so weak that it would
be met in (almost) every case.” Id at 860.

36

The showing necessary to demonstrate the likelihood of future violations is
“significantly less than that required for an injunction.”

KPMG Peat Marwick LLP, Rel. No. 34-43862, 2001 WL 47245 at *26 (Jan. 19,
2001).

DISPUTED as incomplete; See opposition to PCOL #35.

37

In deciding whether to issue a cease-and-desist order, the court may consider
several factors including the seriousness of the violation, the isolated or recurrent
nature of the violation, the respondent's state of mind, the sincerity of the
respondent's assurances against future violations, the respondent's recognition of the
wrongful nature of his or her conduct, the respondent's opportunity to commit future
violations, whether the violation is recent, the degree of harm to investors or the
marketplace resulting from the violation, and the remedial function to be served by
the cease-and-desist order in the context of any other sanctions being sought in the
same proceedings.

KPMG Peat Marwick LLP, Rel. No. 34-43862, 2001 WL 47245 at *26 (Jan.
19, 2001).

UNDISPUTED

38

This inquiry is a flexible one and no one factor is dispositive.

KPMG Peat Marwick LLP, Rel. No. 34-43862, 2001 WL 47245 at *26 (Jan.
19, 2001).

UNDISPUTED

39

It is undertaken not to determine whether there is a “reasonable likelihood” of
future violations but to guide the court’s discretion.

KPMG Peat Marwick LLP, Rel. No. 34-43862, 2001 WL 47245 at *26 (Jan.
19, 2001).
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UNDISPUTED

40

While the Hearing Officer must limit disgorgement to “ill-gotten gains,” he
has broad discretion and may consider all of a defendant’s wrongful conduct in
violation of the securities laws in ordering disgorgement and calculating the amount
to be disgorged.

“While the Court must limit any disgorgement remedy to “ill-gotten gain,” the
rationale behind the equitable remedy of disgorgement allows for broad consideration
of all of a defendant's wrongful conduct in connection with the violation of the
securities laws. In this regard, district courts enjoy discretion extending not only to
determining whether to order disgorgement but also to calculating any amount to be
ordered disgorged.”

SEC v. Huff, 758 F. Supp. 2d 1288, 1358 (S.D. Fla. 2010).

UNDISPUTED; however Disgorgement is improper because (1) Malouf did not
receive any ill-gotten gains; (2) disgorgement above and beyond those monies Malouf
already paid to compensate investors would be punitive; and (3) Malouf would not be
unjustly enriched if he is allowed to retain the reasonable value of branch 4GE as
calculated by the Division.

41

The measure of disgorgement need not be tied to losses suffered by defrauded
investors.

“The measure of disgorgement need not be tied, for example, to losses suffered by
defrauded investors.”

SEC v. Huff, 758 F. Supp. 2d 1288, 1358 (S.D. Fla. 2010)

UNDISPUTED; however, the primary purpose of disgorgement is not to punish but to
prevent unjust enrichment by depriving a wrongdoer of ill-gotten gains. S.E.C. v.
Bilzerian, 814 F. Supp. 116, 120 (D.D.C. 1993), aff"d, 29 F.3d 689 (D.C. Cir. 1994);
Huyff, 758 F. Supp. 2d at 1358, aff’d, 455 Fed. Appx. 882 (11th Cir. 2012) (“Because
disgorgement is remedial and not punitive, a court’s power to order disgorgement
extends only to the amount with interest by which the defendant profited from his
wrongdoing.”). Any disgorgement order would not be designed “to prevent unjust
enrichment by depriving a wrongdoer of ill-gotten gains™ but rather to punish Malouf
for sclling his branch.

42

Section 15(b)(6) of the Exchange Act provides that the Commission shall
censure, limit, suspend, or bar any associated person from being associated with a
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broker, dealer, investment adviser, municipal securities dealer, municipal advisor,
transfer agent, or nationally recognized statistical rating organization, or from
participating in an offering of penny stock, if the Commission finds that such
censure, limitation, suspension, or bar is in the public interest.

(6)(A) With respect to any person who is associated, who is seeking to
become associated, or, at the time of the alleged misconduct, who was associated or
was seeking to become associated with a broker or dealer, or any person
participating, or, at the time of the alleged misconduct, who was participating, in an
offering of any penny stock, the Commission, by order, shall censure, place
limitations on the activities or functions of such person, or suspend for a period not
exceeding 12 months, or bar any such person from being associated with a broker,
dealer, investment adviser, municipal securities dealer, municipal advisor, transfer
agent, or nationally recognized statistical rating organization, or from participating in
an offering of penny stock, if the Commission finds, on the record after notice and
opportunity for a hearing, that such censure, placing of limitations, suspension, or bar
is in the public interest and that such person--

(i) has committed or omitted any act, or is subject to an order or finding,

enumerated in subparagraph (A), (D), or (E) of paragraph (4) of this subsection;

15 U.S.C. §78u (B)(6)(A)G).

UNDISPUTED

43

In determining the public interest the Commission has considered the
following factors: the egregiousness of the respondent's actions, the isolated or
recurrent nature of the infraction, the degree of scienter involved, the sincerity of the
respondent's assurances against future violations, the respondent's recognition of the
wrongful nature of his or her conduct, the likelihood that the respondent's occupation
will present opportunities for future violations, the age of the violation, the degree of
harm to investors and the marketplace resulting from the violation, and, in
conjunction with other factors, the extent to which the sanction will have a deterrent
effect.

When considering whether an administrative sanction serves the public interest, we
consider the factors identified in Steadman v. SEC: the egregiousness of the
respondent's actions, the isolated or recurrent nature of the infraction, the degree of
scienter involved, the sincerity of the respondent's assurances against future
violations, the respondent's recognition of the wrongful nature of his or her conduct,
and the likelihood that the respondent's occupation will present opportunities for
future violations.
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Matter of Gary M. Kornman, Rel. No. 34-59403, 2009 WL 367635 at * 6 (Feb. 13,
2009) (citing Steadman v. SEC, 603 F.2d 1126, 1140 (5th Cir. 1979), aff'd on other
grounds, 450 U.S. 91 (1981)); see also Matter of Ralph W. LeBlanc, Rel. No. 34-
48254, 2003 WL 21755845 at * 6 (July 30, 2003); Matter of Peter Siris, Rel. No. 34-
71068, 2013 WL 6528874 at n.72 (Dec. 12, 2013).

UNDISPUTED

44

The “‘inquiry into the appropriate sanction to protect the public interest is a
flexible one and no one factor is dispositive.”

(413

[TThe Commission's inquiry into the appropriate sanction to protect the public
interest is a flexible one, and no one factor is dispositive.”

Kornman, 2009 WL 367635 at * 6 (quoting Matter of David Henry Disraeli, Rel. No.
34-57027, 2007 WL 4481515 at * 15 (Dec. 21, 2007)).

UNDISPUTED

45

Section 21B(e) of the Exchange Act provides that, in any proceeding in which
the a penalty may be imposed, disgorgement may also be ordered.

(e) Authority to enter order requiring accounting and disgorgement

In any proceeding in which the Commission or the appropriate regulatory agency
may impose a penalty under this section, the Commission or the appropriate
regulatory agency may enter an order requiring accounting and disgorgement,
including reasonable interest.

15 U.S.C. §78u-2(e).

UNDISPUTED

46

Disgorgement is an equitable remedy that requires a violator to give up
wrongfully obtained profits causally related to the proven wrongdoing.

Disgorgement is an equitable remedy designed to deprive a wrongdoer of his unjust
enrichment and to deter others from violating the securities laws. For conduct
occurring on or before March 3, 2009 the maximum penalty is $130,000 per
violation.
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SEC v. First City Fin. Corp., 890 F.2d 1215, 1230-32 (D.C. Cir. 1989).

DISPUTED as to the Division’s interpretation of the cited case. Undisputed that the
court stated that “[d]isgorgement is an equitable remedy designed to deprive a
wrongdoer of his unjust enrichment and to deter others from violating the securities
laws.”

47

Because of the difficultly in many cases to separate “legal from illegal profit
... it is proper to assume that all profits gained while defendants were in violation of
the law constituted ill-gotten gains.”

In many cases, separating legal from illegal profit is difficult. This is due to the
inherent difficulty in predicting stock price responses to alternative variables. That
is, separating price appreciation due to illicit activities from price appreciation which
would have otherwise occurred is nearly impossible. “Accordingly, disgorgement
need only be a reasonable approximation of profits causally connected to the
violation.” As such, it is proper to assume that all profits gained while defendants
were in violation of the law constituted ill-gotten gains.

SEC v Bilzerian, 814 F. Supp. 116, 121 (D.D.C. 1993) (internal citations omitted);
see also SEC v. Drexel Burnham Lambert, Inc., 837 F. Supp. 587, 611-12 (S.D.N.Y.
1993), aff’d, 16 F.3d 520 (2d Cir. 1994). “[T]he well-established principle is that the
burden of uncertainty in calculating ill-gotten gains falls on the wrongdoers who
create that uncertainty.”

UNDISPUTED as to the language cited from the cases, but DISPUTED that allegedly
illegal profits are indistinguishable from legal profit. The monies constituting fair
value for the sale of Branch 4GE are clearly identifiable, and have been identified by
the Division. See Hg. Exh. 208, showing “Amount due Malouf from LaMonde per
PPA terms” in the amount of $644, 290.

48

Prejudgment interest represents the amount of money the wrongdoer made or
could have made by investing monies wrongfully obtained.

Koenig's “pecuniary gain” is the amount he obtained by his fraudulent accounting,
plus the economic return he made (or could have made) by investing that sum
between 1992 and the date of disgorgement. And prejudgment interest is the right
way to estimate the second component.

S.E.C. v. Koenig, 557 F.3d 736, 745 (7th Cir. 2009).
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UNDISPUTED

49

An award of prejudgment interest is not a punitive award but rather is
compensatory in nature.

We have noted that awards of prejudgment interest are compensatory, not punitive,
and that the district court should make its interest decision through “an assessment of
the equities.”

S.E.C. v. Lauer, 478 F. Appx 550, 557 (11th Cir. 2012).

DISPUTED Disgorgement is a penalty and therefore prejudgment interest on
disgorgement is a penalty. See opposition to PCOL #31.

50

While an award of prejudgment interest is within the Court’s discretion,
courts have routinely ordered the payment of prejudgment interest where
disgorgement is also awarded.

The Court finds that prejudgment interest should be awarded to prevent Gordon from
profiting from his illegal scheme. The Court has reviewed plaintiff's proposed
calculation of prejudgment interest and finds that it is reasonable. See Dkt. # 84—1, at
92-94. Therefore, the SEC will be awarded prejudgment interest in the amount of
$10,307,489.92 on the award of disgorgement.

S.E.C. v. Gordon, 822 F. Supp. 2d 1144, 1162 (N.D. Ok. 2011); S.E.C. v. O’Hagan,
901 F. Supp. 1461, 1473 (D. Minn. 1995); SEC v. Stephenson, 732 F. Supp. 438, 439
(S.D.N.Y. 1990).

UNDISPUTED that courts have awarded prejudgment interest on disgorgement in the
past. DISPUTED that prejudgment interest on disgorgement is an appropriate remedy
here to the extent it is time barred.

51

The prejudgment interest rate used by the Commission is the same rate used
by the Internal Revenue Service to calculate underpayment penalties.

The SEC has adopted the tax underpayment rate for prejudgment interest in its
administrative proceedings and courts routinely apply this rate when awarding
prejudgment interest on an order of disgorgement.

S.E.C. v. Gordon, 822 F. Supp. 2d 1144, 1161-62 (N.D. Ok. 2011).
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UNDISPUTED

52

That rate is defined as the Federal short term rate (also known as the period
rate) plus three percentage points (also known as the annual rate).

(2) Underpayment rate.--The underpayment rate established under this section shall
be the sum of--

(A) the Federal short-term rate determined under subsection (b), plus

(B) 3 percentage points.

26 U.S.C. § 6621(a)(2).

UNDISPUTED

53

Courts have upheld the use of this rate in Commission enforcement actions.

The SEC requests prejudgment interest, in the amount of $10,307,489.92, on the
award of disgorgement using the rate employed the Internal Revenue Service for the
underpayment of taxes.

S.E.C. v. Gordon, 822 F. Supp. 2d 1144, 1161-1162 (N.D. OK. 2011); see also S.E.C.
v. First Jersey, 101 F.3d 1450, 1476 (2nd Cir. 1996); S.E.C. v. Drexel Burnham
Lambert, Inc., 837 F. Supp. 587, 612 n.8 (S.D.N.Y. 1993).

UNDISPUTED

54

In determining whether a civil penalty should be imposed against an
individual, and the amount of the penalty, if one is appropriate, courts look to a
number of factors, including:

o the egregiousness of the defendant’s conduct;
o the degree of the defendant’s scienter;

s whether the defendant’s conduct created substantial losses or the risk of
substantial losses to other persons;

o whether the defendant’s conduct was isolated or recurrent; and
whether the penalty should be reduced due to the defendant’s demonstrated
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current and future financial condition.

Though the maximum penalty is set by statute on the basis of tier, the actual amount
of the penalty is left up to the discretion of the district court. In exercising this
discretion, courts weigh “(1) the egregiousness of the defendant's conduct; (2) the
degree of the defendant's scienter; (3) whether the defendant's conduct created
substantial losses or the risk of substantial losses to other persons; (4) whether the
defendant's conduct was isolated or recurrent; and (5) whether the penalty should be
reduced due to the defendant's demonstrated current and future financial condition.”

SECv. Tourre, 4 F. Supp. 3d 579, 593 (S.D.N.Y. 2014) (citations omitted); see also
SEC v. Opulentica, 479 F. Supp. 2d 319, 331 (S.D.N.Y. 2007); SEC v. Haligiannis,
470 F. Supp. 2d 373, 386 (S.D.N.Y. 2007); SEC v. Lybrand, 281 F. Supp. 2d 726,
730 (S.D.N.Y. 2003); SEC v. Coates, 137 F. Supp. 2d 413, 429 (S.D.N.Y. 2001).

DISPUTED as incomplete; A “defendant’s net worth and corresponding ability to
pay has proven to be one of the most important factors that district courts consider
when determining how much of a civil penalty to assess.” S.E.C. v. Gunn, 2010 WL
3359465, at *10 (N.D. Tex. 2010); see also S.E.C. v. Svoboda, 409 F. Supp. 2d 331,
347-49 (S.D.N.Y. 2006) (rejecting request to impose maximum penalty where
defendants “perpetrated a fraud involving repeated securities law violations,
considerable profits, and a high degree of scienter” because the maximum penalty
“would be inappropriate given each defendant’s financial situation™); S.E.C. v. Mohn,
2005 WL 2179340, *9 (E.D. Mich. 2005) (waiving civil penalties against defendant
where the court found it unlikely the Commission could collect any civil penalties
given defendant’s net worth and his speculative and uncertain future income
potential); S.E.C. v. Rubin, 1993 WL 405428, *7 (S.D.N.Y. 1993) (imposing $1,000
penalty against impecunious defendant due to “the distinction between an ordinary
debt that arises from a particular and definable liability, and a penalty that is designed
to punish and is imposed based on an exercise of discretion™).

55

A three-tier penalty structure established by the Securities Act, Exchange Act,
and Advisors Act provide that a third-tier penalty is appropriate where (A) the act or
omission involved a deliberate or reckless disregard of a regulatory requirement; and
(B) such act or omission directly or indirectly created a significant risk of substantial
losses to other persons.

(2) Amount of penalty
(A) First tier

The amount of the penalty shall be determined by the court in light of the facts and
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circumstances. For each violation, the amount of the penalty shall not exceed the
greater of (i) $5,000 for a natural person or $50,000 for any other person, or (ii) the
gross amount of pecuniary gain to such defendant as a result of the violation.

(B) Second tier

Notwithstanding subparagraph (A), the amount of penalty for each such violation
shall not exceed the greater of (i) $50,000 for a natural person or $250,000 for any
other person, or (ii) the gross amount of pecuniary gain to such defendant as a result
of the violation, if the violation described in paragraph (1) involved fraud, deceit,
manipulation, or deliberate or reckless disregard of a regulatory requirement.

(C) Third tier

Notwithstanding subparagraphs (A) and (B), the amount of penalty for each such
violation shall not exceed the greater of (i) $100,000 for a natural person or $500,000
for any other person, or (ii) the gross amount of pecuniary gain to such defendant as a
result of the violation, if--

(@) the violation described in paragraph (1) involved fraud, deceit,
manipulation, or deliberate or reckless disregard of a regulatory requirement;

and

(1) such violation directly or indirectly resulted in substantial losses or created
a significant risk of substantial losses to other persons.

Section 20(d) of the Securities Act (15 USC § 77t(d)), Section 21(d)(3) of the
Exchange Act (15 USC § 78u(d)(3)), and Section 209(e) of the Investment Advisors
Act(15 U.S.C. § 80b-9(e)).

UNDISPUTED

56

The maximum third-tier penalty for conduct occurring after March 3, 2009
and on or before March 5, 2013 is $150,000 per violation.

The adjustments set forth in Table III apply to violations occurring after February 14,
2005.

U.S. Code citation 15 U.S.C. 77t(d) For natural person/substantial losses or risk of
losses to others Adjusted maximum penalty amount 130,000

17 C.F.R. § 201.1003.

The adjustments set forth in Table IV apply to violations occurring after March 3,
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2009.

17 C.F.R. § 201.1004.

U.S. Code citation 15 U.S.C. 77t(d) For natural person/substantial losses or risk of
losses to others Adjusted maximum penalty amount 150,000

UNDISPUTED

Dated this 6th day of February, 2015.

Respectfully submitted,
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Peter B. King,
Robert K., Jamieson,
WIAND GUERRA KING P.L.
5505 West Gray St.

Tampa, FL 33609
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